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JUDICIAL REVIEW OF COMPENSATION AND PENSION 
CLAIMS 





TUESDAY, MAY 6, 1952 


SUBCOMMITTEE OF COMMITTEE ON VETERANS’ 
AFFAIRS OF THE House or REPRESENTATIVES, 
Oup House Orrice BuILpING, 
Washington, D. C. 

The committee convened at 10 a. m., Mr. Evins presiding. 

Mr. Evins. The subcommittee will come to order. 

Gentlemen, the subcommittee appointed by the chairman is met 
today to study the bill, H. R. 6777, to authorize suits for certain 
monetary benefits provided under laws administered by the Veterans’ 
Administration. In brief, this bill provides for judicial review of 
certain cases of compensation, pensions, and insurance claims for 
which a veteran may feel aggrieved because of an unjust decision by 
the finality of decision of the Board of Veterans’ Appeals. 

As you know, the law provides that the decision of the Adminis- 
trator shall be final in cases of this nature. This bill would allow 
access to the United States district court in certain cases. 

We have a number of witnesses who have signified their intention 
to testify. We are going to call first Mr. Birdsall of the Veterans’ 
Administration and anyone that he has with him. 

We understand that the Veterans’ Administration has given an 
adverse report, but we want to get the viewpoint of the Veterans’ 
Administration. 

Mr. Birpsauv. I have Mr. Lawrence Lawlor with me, who is with 
the Office of Legislation, and Mr. E. M. Freudenberger with the 
Veterans’ Claims Services. 

Mr. Evins. You may be seated, Mr. Birdsall, and we will have 
copies of the bill inserted in the report at this point and also the 
report, and I would like also to have printed in the record a copy 
of H. R. 478. 

(The material referred to above reads as follows:) 


[No. 267] 
COMMITTEE ON VETERANS’ Arrarrs, House oF REPRESENTATIVES 


VETERANS’ ADMINISTRATION, 
Washington 25, D. C., April 9 1952. 
Hon. Joun E. RANKIN, 
Chairman, Committee on Veterans’ Affairs, 
House of Representatives, Washington 25, D. C. 

DeaR Mr. Rankin: This is in reply to your letter, dated March 3, 1952, 
requesting a report on H. R. 6777, Eighty-second Congress, a bill to authorize 
suits for certain monetary benefits provided under laws administered by the 
Veterans’ Administration. 

The purpose of the bill is to provide that in the event of a disagreement between 
a claimant and the Veterans’ Administration as to a claim for monetary benefits, 
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other than insurance, under laws administered by the Veterans’ Administration 
based on military or naval service performed on or after December 7, 1941, an 
action may be brought by the claimant against the United States in the district 
court of the United States in and for the district in which the claimant resides, 
and jurisdiction is conferred upon such courts to hear and decide all such con- 
troversies. The judgment in such action could not include any allowance for 
benefits which acerue during any period more than 6 years prior to the com- 
mencement of such action. 

The United States is a sovereign and cannot be sued without its consent. 
The act of March 3, 1887, as amended, commonly known as the Tucker Act, 
from which 28 U.S. C. 1346 is derived, conferred upon the United States district 
courts concurrent jurisdiction with the Court of Claims, to hear and determine 
claims not in excess of $10,000 under contracts to which the United States is a 
party but that act specifically exempted claims for pension from the jurisdiction 
of the mentioned courts. The mentioned exemption is presently incorporated in 
28 U.S. C. 1346 (d) (1) which provides: 

“(d) The district courts shall not have jurisdiction under this section of 

“(1) Any civil action or claim for a pension.”’ 

The policy established by the Tucker Act has been consistently followed by the 
Congress since that time. Seetion 5 of Public, No. 2, Seventy-third Congress, 
approved March 20, 1933, which is similar to section 5 of the World War Veterans’ 
Act, 1924, as amended, provides: 

“All decisions rendered by the Administrator of Veterans’ Affairs under the 
provisions of this title, or the regulations issued pursuant thereto, shall be final 
and conclusive on all questions of law and fact, and no other official or court of 
the United States shall have jurisdiction to review by mandamus or otherwise 
any such decision.” 

Section 11, Public, 866, Seventy-sixth Congress, approved October 17, 1940, 
provides: 

‘Notwithstanding any other provisions of law, except as provided in section 19 
of the World War Veterans’ Act, 1924, as amended, and in section 817 (617) of 
the National Service Life Insurance Act of 1940, the decisions of the Administrator 
of Veterans’ Affairs on any question of law or fact concerning a claim for benefits 
or payments under this or any other Act administered by the Veterans’ Adminis- 
tration shall be final and conclusive and no other official or any court of the 
United States shall have power or jurisdiction to review any such decisions.”’ 
These statutes, like the Tucker Act, recognize the policy of the Government not 
to authorize suits for pension and compensation payable under laws adminis- 
tered by the Veterans’ Administration. In short, the right to governmental 
bounty is not, in general, a justiciable one unless made so by statute. The legis- 
lative history of the Administrative Procedure Act (Public Law 404, Seventy- 
ninth Congress) discloses that this question was extensively explored in connec- 
tion with the several bills studied by the Congress prior to its enactment, and it 
was deemed advisable to retain the traditional policy. 

Further reason for making the decisions of the Veterans’ Administration, in 
matters relating to pensions and compensation, final and conelusive and not 
subject to judicial review is well stated in the case of Armstrong v. United States 
(16 Fed. (2d) 387), decided November 22, 1926. In referring to the adjudica- 
tions by the then Veterans’ Bureau under the World War Veterans’ Act, 1924, 
the Court said 

“The entire act contemplates that the rating shall be made and the compensa- 
tion allowed and established by the Bureau through the machinery provided for 
that purpose. The consideration of these matters involves, not only technical 
knowledge, but exacting investigation and computation. The application of 
schedules and the determination of the compensation due cannot well be made 
except through the elaborate organization provided by law within the Bureau 
itself. It is on this account the exclusive control over matters of compensation 
are lodged in the Bureau.” 

In the adjudication of compensation and pension claims a wide variety of 
medical, legal, and other technical questions constantly arise which require the 
study of expert examiners of considerable training and experience, and which 
are not readily susceptible of judicial standardization. Among other questions 
to be determined in the adjudication of such claims are those involving length 
and character of service, origin of disabilities, complex rating schedules, a multi- 
plicity of medical and physical phenomena for consideration intereurrently with 
such schedules, and the application of established norms to the peculiarities of 
the particular case. These matters have not been considered by the Congress 
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or the courts appropriate for judicial determination but have been regarded as 
apt subjects for the purely administrative procedure. Due to the nature and 
complexity of the determinations to be made, it is inevitable that the decisions 
of the courts in such matters would lack uniformity. It cannot be expected that 
the decisions of the many courts would be based on the uniform application of 
principles as is now done by the Veterans’ Administration through its system 
of coordination by the central office and by its centralized Board of Veterans’ 
Appeals. 

The Veterans’ Administration is organized and its procedures are designed 
with the view of providing a system of adjudication which insures the assembling 
of all available evidence pertaining to each claim and a most careful consideration 
of the entire file. The system is designed to accomplish this with as little incon- 
venience to the claimant as is consistent with the interests of the Government 
and himself. Adjudications of claims of veterans and their dependents are not 
considered as adversary proceedings with the claimant on one side and the Gov- 
ernment on the other. On the contrary, in the adjudication of claims the 
Veterans’ Administration is as much concerned to see that every claimant 
receives the benefits to which he is entitled as to exclude those not entitled. To 
this end, the Veterans’ Administration employs facilities and personnel for the 
sole purpose of aiding claimants by counsel as to their rights and in securing and 
assembling evidence in their behalf and presenting it to those charged with 
adjudication. The procedures for reconsideration by the rating boards and for 
review by the Board of Veterans’ Appeals are liberal—more liberal than would 
be those of courts generally. 

There is for consideration the added expense to the Government not only with 
respect to the added burden upon the courts, but the administrative expense of 
defending the suits. The Veterans’ Administration could not spare personnel for 
such purpose. The Veterans’ Administration is not informed as to the adequacy 
of appropriations to enable the Department of Justice to make the necessary 
investigations, to prepare the cases for trial, and to defend the interests of the 
United States. It is not certain there would be any additional cost as to benefits 
granted unless it may be presumed that the courts would be more liberal than the 
Veterans’ Administration. Principal recourse to the courts doubtless would be 
sought for the purpose of attempting to set aside decisions of the Administrator 
on questions of law, thus removing such matters from the executive to the judicial 
branch of the Government. 

During the fiscal vear 1951 the Board of Veterans’ Appeals rendered approxi- 
mately 52,000 decisions, exclusive of insurance claims, based on service rendered 
subsequent to December 7, 1941. It is not possible to estimate what percentage 
of these decisions might have been appealed to the courts had such action been 
permissible. 

Under the circumstances I do not recommend that the proposed legislation be 
favorably considered by vour committee. 

Advice has been received from the Bureau of the Budget that there would be 
no objection to the submission of this report to the committee. 

Sincerely yours, 
Cart R. Gray, Jr., Administrator. 


|H. R. 6777, 82d Cong., 2d sess. ] 


4 BILL Toasuthorize suits for certain monetary benefits provided under laws administered by the Veterans’ 
Administration 


Re at enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That this Act may be cited as the “Pension Claims 
Act of 1952”. 

Sec. 2. In the event of a disagreement between a claimant and the Veterans’ 
Administration as to a claim for monetary benefits, other than insurance, under 
laws administered by the Veterans’ Administration based on military or naval 
service performed on or after December 7, 1941, an action may be brought by the 
claimant against the United States in the district court of the United States in 
and for the distriet in which the claimant resides and jurisdiction is hereby 
conferred upon such courts to hear and decide all such controversies. The judg- 
ment shall not include any allowance for benefits which accrued during any period 
more than six vears prior to the commencement of such action. 
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Sec. 3. Section 1346 of title 28, United States Code, is hereby amended by 
striking therefrom the provisions of subsection d (1) and adding a new subsection 
(e) to read as follows: 

*(e) Subject to the provisions of the Pension Claims Act of 1952, the district 
courts shall have exclusive jurisdiction of civil actions on claims for any monetary 
benefit, other than insurance, provided under laws administered by the Veterans’ 
—_ based on military or naval service performed on or after December 

, 1941.” 


[No. 128] 
COMMITTEE ON VETERANS’ AFFAIRS, HOUSE OF REPRESENTATIVES 


COMMITTEE ON VETERANS’ AFFAIRS, HouSE OF REPRESENTATIVES 


VETERANS’ ADMINISTRATION, 
Washington 25, D. C., May 29, 1951. 
Hon. Joun E. RANKIN, 
Chairman, Committee on Veterans’ Affairs, 
House of Representatives, Washington 25, D. C. 

Dear Mr. Rankin: This is in reply to your request for a report by the Veterans 
Administration on H. R. 360, Eighty-second Congress, a bill to provide for an 
Administrator’s Advisory Group in the Veterans’ Administration to insure review 
by the Administrator of certain decisions of the Board of Veterans’ Appeals. 

The purpose of the bill is to provide for the establishment of an Administrator’s 
Advisory Group in the Veterans’ Administration, composed of members with 

rescribed qualifications, to prepare and submit to the Administrator for approval 
its decision in each claim determined to be reviewable by the Administrator, 
under regulations prescribed by him, wherein a decision by the Board of Veterans’ 
Appeals is in controversy, and to confirm, reverse, or remand the said decision 
of the Board of Veterans’ Appeals. In each decision the group would be required 
to apply the most equitable and most liberal interpretation of law, regulations, 
and instructions authorized by applicable laws and to give due regard to the 
provisions of Public Law 361, Seventy-seventh Congress. Such decisions, when 
approved by the Administrator, would be final, except that any claim disallowed 
by an approved decision of the group could be reopened on the basis of sub- 
sequently secured new and material evidence. 

H. R. 360, Eighty-second Congress, is identical with H. R. 294, Eighty-first 
Congress, on which the Veterans’ Administration submitted a report to your 
committee under date of March 7, 1949 (Committee Print No. 18), a copy of 
which is enclosed. The views expressed in the mentioned report on H. R. 294 
are equally applicable to H. R. 360, Eighty-second Congress. 

With respect to certain statistical information referred to in the mentioned 
report it may be noted that at the present time the Board of Veterans’ Appeals 
and its staff consist of 36 associate members in addition to the Chairman and 
Vice Chairman, there being 12 sections of the Board, 10 medical consultants, 
81 legal consultants, and approximately 200 administrative and clerical personnel. 
During the calendar vear 1950, the Board of Veterans’ Appeals rendered 78,478 
decisions in 65,086 cases and 21,572 hearings were held. It is estimated that 
the expenditure for the Board of Veterans’ Appeals will amount to $1,667,460 
for the fiscal vear ending June 30, 1951. 

Advice has been received from the Bureau of the Budget that the enactment 
of the proposed legislation would not be in accord with the program of the 
President. 

Sincerely yours, 
Cari R. Gray, Jr., Administrator. 





[H. R. 360, 82d Cong., Ist sess.) 
A BILL To provide for an Administrator’s Advisory Group in the Veterans’ Administration to insure 
review by the Administrator of certain decisions of the Board of Veterans’ Appeals 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That paragraph II, part II, of Veterans Regulation 
Numbered 2 (a), as amended, is hereby amended by striking out the period at 
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the end of the second sentence thereof, substituting a comma therefor, and adding 
the following: ‘‘and subject to the provisions of paragraph XII of this part.” 

Sec. 2. Part II of Veterans Regulation Numbered 2 (a), as amended, is hereby 
amended by adding at the end thereof a new paragraph to be numbered XII, as 
follows: 

“XIL. Decisions of the Board of Veterans’ Appeals shall be subject to review 
by the Administrator of Veterans’ Affairs under such regulations as the Admin- 
istrator may prescribe in accordance with the provisions of this paragraph and 
in accordance with the provisions of the laws administered by the Veterans’ 
Administration and by giving due regard to the provisions of Publie Law 361, 
Seventy-seventh Congress. The Administrator is hereby authorized and directed 
to establish an Administrator’s Advisory Group, hereinafter referred to as the 
Group, composed of a chairman and not to exceed nine associate members, to be 
appointed by the Administrator with the approval of the President. Such mem- 
bers shall be comprised of three medical members, the first of whom shall be a 
surgeon, the second a neuropsychiatrist, and the third an internist; three legal 
members, each of whom shall have been admitted to practice before the United 
States Supreme Court and be a member of the bar of said Court in good standing; 
and four members, one each of whom shall be recommended by the American 
Legion, the AMVETS, the Disabled American Veterans, and the Veterans of 
Foreign Wars. No person who has served as a member of the Board of Veterans’ 
Appeals shall be eligible for appointment as a member of the Group. There shall 
be assigned to the Group such other professional, administrative, clerical, and 
stenographic personnel as are necessary to dispose of the reviews herein provided. 
The Group shall consider claims determined to be reviewable by the Administrator 
under regulations prescribed by him, wherein any decision by the Board of Vet- 
erans’ Appeals is in controversy. The Group shall prepare and submit for approval 
by the Administrator a decision in each such individual claim, confirming, revers- 
ing, or remanding the decisions of the Board of Veterans’ Appeals. Such decision 
when approved by the Administrator shall be final, and any claim disallowed by 
such decision approved by the Administrator shall not thereafter be reopened 
and allowed and no claim based upon the same factual basis shall be considered, 
except that where subsequent to such disallowances new and material evidence 
is secured the claim may be reopened. The Group shall! in each decision apply 
the most equitable and liberal interpretations of law, regulations, and instructions 
authorized by applicable laws administered by the Veterans’ Administration.” 

Sec. 3. There are hereby authorized to be appropriated, out of any money in 
the Treasury not otherwise appropriated, such sums as may be necessary to carry 
into effect the purposes of this Act. 





[No. 137] 
ComMITTEE ON VetreraNns’ Arrarrs, House or REPRESENTATIVES 


VETERANS’ ADMINISTRATION, 
Washington, D. C., June 5, 1951 
Hon. Joun E. RANKIN, 
Chairman, Committee on Veterans’ Affairs, 
House of Representatives, Washington, D. C 

Dear Mr. Rankin: This is in reply to your request for a report by the Vet- 
erans’ Administration on H. R. 478, Eighty-second Congress, a bill to provide 
for the review of certain decisions of the Board of Veterans’ Appeals. 

The purpose of the bill is to amend part IT of Veterans’ Regulation No. 2 (a), 
as amended, to provide (1) for the establishment of an Administrator’s Advisory 
Council, composed of members with prescribed qualifications, to review certain 
decisions of the Board of Veterans’ Appeals and advise the Administrator of 
Veterans’ Affairs with respect thereto; (2) for authority in the Administrator of 
Veterans’ Affairs to confirm, modify, or reverse such decisions; and (3) for the 
commencement of suits against the United States with respect to claims on which 
the Administrator of Veterans’ Affairs takes action contrary to the advice of a 
majority of the members of such Council. 

Except as to certain matters of form, H. R. 478, Eighty-second Congress, is 
identical with H. R. 2690, Eighty-first Congress, on which the Veterans’ Admin- 
istration submitted a report to your committee under date of February 14, 1950 
(Committee Print No. 221), a copy of which is enclosed. The views expressed 
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in the mentioned report on H. R. 2690, Fighty-first Congress, are equally 
applicable to H. R. 478, Eighty-second Congress. 

Vith respect to certain statistical information referred to in paragraph 8 of 
the mentioned report, it may be noted that at the present time the Board of 
Veterans’ Appeals and its staff consists of 36 associate members in addition to 
the Chairman and Vice Chairman, there being 12 sections of the Board, 10 
medical consultants, 81 legal consultants, and approximately 200 administrative 
and clerical personnel. During the calendar year 1950, the Board of Veterans’ 
Appeals rendered 78,478 decisions in 65,086 cases, and 21,572 hearings were 
held. 

For the reasons stated in the report on H. R. 2690, I do not recommend that 
the proposed legislation be favorably considered by the committee. 

Advice has been received from the Bureau of the Budget that there would be 
no objection to the presentation of this report to your committee. 

Sincerely yours, 
Care R. Gray, Jr., Administrator. 


[H. R. 478, 82d Cong., Ist Sess.) 
A BILL To provide for the review of certain decisions of the Board of Veterans’ Appeals 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That part II of Veterans Regulation Numbered 
2 (a), as amended, is hereby amended by adding at the end thereof the following 
new paragraph: 

“XII. (a) There is hereby created in the Veterans’ Administration an Adminis- 
trator’s Advisory Council (hereinafter referred to in this paragraph XII as the 
“Council’’), to be composed of a chairman and five other members appointed by 
the Administrator with the approval of the President. Of the six members, one 
shall be appointed from among the outstanding practicing physicians of the 
United States, one shall be appointed from among the outstanding practicing 
attorneys of the United States, and, of the remaining four, one shall be appointed 
from among persons recommended by each of the following organizations: The 
American Legion, the American Veterans of World War II (AMVETS), the 
Disabled American Veterans, and the Veterans of Foreign Wars of the United 
States. No person who has at any time served as a member of the Board of 
Veterans’ Appeals, or who has served at any time during the preceding twelve- 
month period as an officer or employee of the Veterans’ Administration, shall be 
eligible for appointment as a member of the Council. The Administrator shall 
fix the compensation of the members of the Council in accordance with the 
provisions of the Classification Act of 1949, as amended, but in no event shall 
any such member be compensated at a rate lower than the highest rate paid to 
any member of the Board of Veterans’ Appeals. 

“(b) The Administrator shall furnish such personnel, office space, equipment, 
and supplies as may be necessary to carry out the functions of the Council 

“(e) Upon application by any person whose claim for any benefit under the 
laws and regulations administered by the Veterans’ Administration has been 
disallowed, in whole or in part, by a decision of the Board of Veterans’ Appeals, 
the Council shall have the functions of (1) reviewing such decision, and (2 
advising the Administrator as to what action he should take with respect to such 
decision. In performing such functions, the Council shall apply the most equit- 
able and liberal provisions of the laws and regulations administered by the 
Veterans’ Administration; and, in cases relating to the serviee connection of 
disease or injury, the Council shall give especial consideration to the provisions of 
Public Law 361 of the Seventy-seventh Congress. 

““(d) Notwithstanding any other provision of law with respect to the finality 
of decisions of the Board of Veterans’ Appeals, the Administrator may confirm, 
reverse, or modify any decision, or part thereof, of the Board of Veterans’ Appeals 
which has been reviewed by the Council. 

““(e) Application for review by the Council of any decision of the Board of 
Veterans’ Appeals shall be filed within one vear from (1) the date of mailing of 
notice of such decision, or (2) the date of enactment of this paragraph XIT, 
whichever is the later.” 

Sec. 2. If the action taken by the Administrator of Veterans’ Affairs with 
respect to any claim for benefits under the laws and regulations administered 
by the Veterans’ Administration is contrary to the advice of a majority of the 
members of the Council created by the first seetion of this Act, a suit on the 
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claim may be commenced against. the United States in the district court for the 
district wherein the plaintiff is resident; and jurisdiction is hereby conferred 
upon any such court, sitting without a jury, to hear and determine such suit. 
The liability of the United States with respect to any such claim shall be de- 
termined on the basis of the facts and evidence of record presented to the Countil 
The judgment or deeree of any such court shall be final and shall not be subject 
to any administrative or judicial review. 

(b) No suit shall be allowed under this seetion unless the same shall have been 
commenced within one year after the date of the mailing of notice of the action 
taken by the Administrator contrary to the advice of a majority of the mem- 
bers of the Council. No other statute of limitations shall be applicable to suits 
commenced under this section. 

(ec) Those provisions of section 500 of the World War Veterans’ Act of 1924, 
as amended (38 U. 8S. C., see. 551), which relate to attorneys’ fees, and the 
penalties prescribed in such section for violations of such provisions, shall be 
applicable with respeet to suits commenced under this section. 





[No. 74] 
ComMirree ON VererANS’ Arratrs, Hovse oF REPRESENTATIVES 


VETERANS’ ADMINISTRATION, 
Washington, D. C., March 26, 1951 
Hon. Joun BE. RANKIN 
Chairman, Committee of Veterans’ Affairs, 
House of Representatives, Washington, D. C. 

Dean Mr. Rankin: This is in reply to your request of February 9, 1951, for 
a report by the Veterans’ Administration on H. R. 2442, Kkighty-second Congress, 
a bill to provide for determination through judicial proceedings of claims for 
compensation on account of disability or death resulting from disease or injury 
incurred or aggravated in line of duty while serving in the active military or 
naval service, and for other purposes. 

The purpose of the bill is to authorize suits against the United States on claims 
for compensation on account of service-connected disability or death in the event 
of disagreement with respect to any claim therefor under anv law administered 
by the Veterans’ Administration. Such suit could be brought either in the 
District Court of the United States for the District of Columbia or in the district 
court of the United States for the district in which the claimant or any one of 
several claimants resides. The procedure in such actions would be the same as 
in actions brought pursuant to section 19 of the World War Veterans’ Act, 1924, 
as amended (38 U.S. C. 445), relating to suits on Government insurance contracts, 
In this connection, reference is made in line 5, page 1, of the bill to section GIS of 
the National Service Life Insurance Act of 1940, as amended. Obviously, 617 is 
the section intended. 

H. R. 2442 is identical with H. R. 2844 and H. R. 1448, both of the Eighty- 
first Congress, on which the Veterans’ Administration submitted a report to your 
committee under date of October 19, 1949 (Committee Print No. 163), a copy 
of which is enclosed. The views expressed in the mentioned report on H. R, 
2844 and H. R. 1443 are equally applicable to H. R. 2442, Fighty-second Congress, 
As stated in that report, it is my recommendation that the proposed legislation 
be not favorably considered by vour committee. 

Advice has been received from the Bureau of the Budget that there would be 
no objection to the presentation of this report to vour committee. 

Sineerely 
Cart R. Gray, Jr., Administrator. 


[H. R. 2442, 82d Cong., Ist Sess.] 
A BILL To provide for determination through judicial proceedings of claims for compensation on account 


of disability or death resulting from disease or injury incurred or aggravated in line of duty while serving 
in the active military or naval service, and for other purposes 


Re it enacted by the Senate and House of Representatives of the United States of 
America in Conaress assembled, That, except as provided in this Act, section 19 of 
the World War Veterans’ \et. 1924, as amended, and section 618 of the National 
Service Life Insurance Act of 1940, as amended, the decisions of the Administrator 
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of Veterans’ Affairs on any question of law or fact concerning a claim for benefits 
or payments under any law administered by the Veterans’ Administration shall be 
final and conelusive and no other official or anv court of the United States shall 
have power or jurisdiction to review any such decisions. 

Sec. 2. In the event of a disagreement with respect to any claim for compensa- 
tion under any law administered by the Veterans’ Administration on account of 
disability or death resulting from disease or injury incurred or aggravated in line 
of duty while serving in the active military or naval service, an action on the claim 
may be brought against the United States either in the United States District 
Court for the District of Columbia or in the United States district court for the 
district in which the claimant or any one of several claimants resides, and juris- 
diction is herebv conferred upon such courts to hear and determine all such 
controversies. The procedure in such actions shall be the same as in actions 
brought pursuant to section 19 of the World War Veterans’ Act, 1924, as amended 
(U.S. C., 1940 edition, title 38, see. 445). All persons having or claiming to have 
an interest in such claim may be made parties to such action, and such as are 
not residents of or found within the district in which such action is brought may 
be brought in by order of the court to be served personally or by publication or in 
such other reasonable manner as the court may direct. 

Sec. 3. The cireuit courts of appeal and the United States Court of Appeals for 
the District of Columbia shall, respectively, exercise appellate jurisdiction and, 
except as provided in sections 239 and 240 of the Judicial Code, as amended 
(U.S. C., 1940 edition, title 28, sees. 346 and 347), the judgments of the circuit 
courts of appeal and the United States Court of Appeals for the District of 
Columbia shall be final. 

Sec. 4. No action on any claim may be brought under this Act unless it shall 
have been instituted within two vears from the date of the mailing of notice b 
the Administrator of Veterans’ Affairs of his determination with respect to oe 3 
claim or within two years after the date of enactment of this Act, whichever date 
is the later. Infants, insane persons, or persons under other legal disability, or 

‘rsons rated as incompetent or insane by the Veterans’ Administration shall 
1ave two years in which to bring action after the removal of their disabilities. 
If action is reasonably begun and fails for defect in process, or for other reasons 
not affecting the merits, a new action, if one lies, may be brought within one year 
though the period of limitations has elapsed. 

Sec. 5. The provisions of section 19 of the World War Veterans’ Act, 1924, 
as amended (U.S. C., 1940 edition, title 38, see. 445), which relate to the sub- 
penaing of witnesses, the expenses of attorneys of the Veterans’ Administration, 
and the fees, expenses, and leaves of absence of other employees of the Adminis- 
tration subpenaed as witnesses in connection with actions under such section 19, 
shall be applicable to actions brought under this Act. 

Sec. 6. Notwithstanding the provisions of the Act entitled ‘‘An Act to provide 
that the unexplained absence of any individual for seven years shall be deemed 
sufficient evidence of death for the purpose of laws administered by the Veterans’ 
Administration,’ approved June 5, 1942 (U. S. C., 1940 edition, Supp. V, title 
38, sec. 32a), a finding of death made by the Administrator of Veterans’ Affairs 
shall not be final and conclusive in an action brought under this Act. 

Sec. 7. (a) Section 5 of the Act entitled “An Act to maintain the credit of the 
United States Government,’”’ approved March 20, 1933, as amended (U. 8. C., 
1940 edition, title 38, sec. 705), is hereby repealed. 

(b) Section 5 of the World War Veterans’ Act, 1924, as amended (U. 8. C., 
1940 edition, title 38, sec. 426), is amended by striking out “: and all decisions of 
questions of fact and law affecting any claimant to the benefits of titles II, III, 
or IV of this Act shall be conclusive except as otherwise provided herein’’. 

(c) Section 11 of the Act entitled ““An Act to amend section 202 (3), World 
War Veterans’ Act, 1924, as amended, to provide more adequate and uniform 
administrative provisions in veterans’ laws, and for other purposes,”’ approved 
October 17, 1940 (U.S. C., 1940 edition, title 38, sec. 1la-2), is hereby repealed. 

Sec. 8. Wherever a judgment or decree shall be rendered in an action brought 
pursuant to this Act, the court, as part of its judgment or decree, shall determine 
and allow reasonable fees for the attorneys of the successful claimant or claimants 
and apportion same, if proper, said fees to be paid by the Administrator of 
Veterans’ Affairs out of the payments to be made under the judgment or decree. 
Any person who shall, directly or indirectly, solicit, contract for, charge, or 
receive, or who shall attempt to solicit, contract for, charge, or receive any fee 
or compensation, except as herein provided, shall be guilty of a misdemeanor, 
and for each and every offense shall be punished by a fine of not more than $500 
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or by imprisonment at hard labor for not more than two years, or by both such 
fine and imprisonment. 


STATEMENT OF GUY H. BIRDSALL, ASSISTANT ADMINISTRATOR 
FOR LEGISLATION, VETERANS’ ADMINISTRATION 


Mr. Evins. You may proceed, Mr. Birdsall. 

Mr. Birposaui. Possibly right at this point, I have a few inserts 
that you may care to have in the record, which would probably 
logically follow the material that has been inserted. One is an extract 
from Public Law 866, section 11, which is your current law on the 
finality of the decisions of the Administrator. That is the act of 
October 17, 1940. Section 11 reads as follows: 

Sec. 11. Notwithstanding any other provisions of law, except as provided in 
section 19 of the World War Veterans’ Act, 1924, as amended, and in section 617 
of the National Service Life Insurance Act of 1940 
that is, where we have specific provisions for authorizing suit on 
insurance contracts— 
the decisions of the Administrator of Veterans’ Affairs on any question of law or 
fact concerning a claim for benefits or payments under this or any other Act 
administered by the Veterans’ Administration shall be final and conclusive and 
no other official or any court of the United States shall have power or jurisdiction 
to review any such decisions. 

Mr. Evins. It may be inserted, Mr. Birdsall. I think the sub- 
stance of that is included in your report. 

(The extract referred to above reads as follows: ) 


Puruic Law No. S66—SeVENTY-SIxXTH CONGRESS 


Sec. ll. Notwithstanding any other provisions of law, exeept as provided in 
section 19 of the World War Veterans’ Act, 1924, as amenced, and in section S17! 
of the National Service Life Insurance Act of 1940, the decisions of the Adminis- 
trator of Veterans’ Affairs on any question of law or fact concerning a claim for 
benefits or payments under this or any other Act administered by the Veterans’ 
Administration shall be final and conclusive, and no other official or any court 
of the United States shall have power or jurisdicton to review any such decisions. 


Approved, October 17, 1940. 


Mr. Birosauy. And this is an addition to that which gives you the 
law as it existed in the act of June 7, 1924, and as amended by the act 
of 1930, on the same subject matter, which gives vou the background 
for it. It is not long and it gives you the legislative reference. 

Mr. Evins. It may be included. 

(The documents referred to above read as follows:) 


Seerion 5, Pupstic 242, 68rH ConGress, Aprproveo June 7, 1924 


“Sec. 5. The director, subject to the general direction of the President, shall 
administer, execute, and enforce the provisions of this Act, and for that purpose 
shall have full power and authority to make rules and regulations, not inconsistent 
with the provisions of this Act, which are necessary or appropriate to carry out 
its purposes, and shall decide all questions arising under this Act and all decisions 
of questions of fact affecting any claimant to the benefits of titles II, IIT, or IV 
of this Act shall be conclusive except as otherwise provided herein. All officers 
and employees of the bureau shall perform such duties as may be assigned them 
by the director. All official acts performed by such officers or employees specially 
designated therefor by the director shall have the same force and eifect as though 
performed by the director in person. Wherever under any provision or provisions 
of the Act regulations are directed or authorized to be made, such regulations, 


' It is this way in the act, but is printer's error; section number should be 617 
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unless the context otherwise requires, shall or may be made by the director. The 
director shall adopt reasonable and proper rules to govern the procedure of the 
divisions and to regulate and provide for the nature and extent of the proofs and 
evidence and the method of taking and furnishing the same in order to establish 
the right to benefits of compensation, insurance, vocational training or mainte- 
nance and support allowance provided for in this Act, the forms of application of 
those claiming to be entitled to such benefits, the methods of making investigations 
and medical examinations, and the manner and form of adjudications and awards.” 

Before the enactment of the above provision section 2, Public 47, Sixty-seventh 
Congress, approved August 9, 1921, provided, “The director * * * shall 
decide all questions arising under this Act except as otherwise provided herein” 


LecistaTive History or THE CHANGE Errecrep By Secrion 5, Puptic 242, 
Sixry-eicurn Concress, Aprrovep June 7, 1924 


S. 2257, Sixty-eighth Congre ss, introduced Jan. 28, 1924. No change in lan- 
guage cited under section 2, Publie No. 17, Sixth-se ve nth Congress. 

Veterans’ Bureau proposal for amendment of 8. 2257: ‘‘and shall decide all ques- 
tions of law or fact arising under this Act and effecting beneficiaries and all 
decisions so made shall be conclusive except as otherwise provided herein’ 

S. 2257 with American Legion amendments: No change from language as 
introduced, 

S. 2257, committee print No. 1: ‘‘and shall decide all questions of law or fact 
arising under this Act and affecting any claimant to the benefits of Titles II, IIT, 
or LV of this Act and all decisions so made shall be conclusive except as otherwise 
provided herein”. Inked notations on the print strike “of law or” and insert‘ of”, 
and transfer the clause ‘‘and affecting any claimant to the benefits of titles II, 
III, or LV of this Act” so that it follows ‘tall decisions so made’”’ 

S. 2257 as reported in Senate, April 2, 1924: ‘“‘and shall decide all questions 
arising under this Act and all decisions of questions of fact affecting any claimant 
to the benefits of titles II, III, or IV of this Act shall be conclusive except as 
otherwise provided herein” 

S. 2257 as passed Senate: No change from language as reported by Senate. 

S. 2257 as reported by House: The provisions of H. R. 8869 were substituted for 
the language of S. 2257 as follows: ‘‘and all decisions so made affecting claimants 
to anv benefits of the War Risk Insurance Act or the Vocational Rehabilitation 
Act shall be conclusive except as otherwise provided herein”’ 

S. 2257 as passed House: No change in language as reported by House. 


s. 2257 as agreed to in conference is identical with language of Publie 242, 
Sixtv-eighth Congress. 


Seerion 1. Pupsuie 522, Seventy-rirst ConGress, Apeprovepo Jury 3, 1930, 
as ir AMENDS Section 5, Purtic 242, Sixtry-erguTa ConGress, APPROVED 
Jung 7, 1924 


‘That section 5 of the World War Veterans’ Act, 1924, as amended (section 
$26, title 38, United states Code), be hereby amended to read as follows: 

“SEC. 5. The director, subject to the general direction of the President, shall 
administer, execute, and enforce the provisions of this Act, and for that purpose 
shall have full power and authority to make rules and regulations, not inconsist- 
ent with the provisions of this Aet, which are necessary or appropriate to carry out 
its purposes, pads id shall decide all questions arising under this Aet; and all decisions 
of questions of faet and law affecting any claimant to the benefits of Titles IT, ITT, 


or IV of this Aet shall be conelusive except as otherwise provided herein. — All 
officers and employees of the bureau shall perform such duties as may be assigned 
them by the director All official acts performed by such officers or emplovees 


specially designated therefor by the director shall have the same foree and 
effect as though performed by the direetor in person. Wherever under any pro- 
vision or provisions of the Act regulations are direeted or authorized to be made, 
such regulations, unless the context otherwise requires, shail or may be made by 
the direetor. The director shall adopt reasonable and proper rules to govern the 
procedure of the divisions and to regulate and provide for the nature and extent of 
the proofs and evidence and the method of taking and furnishing the same in 
order to establish the right to benefits of compensation, insurance, vocational 
training, or mainteance and support allowance provided for in this Act, the forms 
of application of those claiming to be entitled to such benefits, the methods of 
making investigations and medical examinations, and the manner and form of 
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adjudications and awards: Provided, That regulations relating to the nature and 
extent of the proofs and evidence shall provide that due regard shall be given to 
lav and other evidence not of a medical nature.’”’ 


Lecistative History 


H. R. 10381 as introduced by Congressman Johnson: ‘‘and all decisions affecting 
any claimant’s right to the benefits of titles IT, III, or IV of this Act shall be 
conclusive except as otherwise provided herein”. 

No change in language as reported by House. 

H. R. 10381 as passed House with floor amendment: ‘‘and all decisions of 
questions of fact affecting any claimant to the benefits of titles I], III, or IV of 
this Act shall be conclusive except as otherwise provided herein.” 

No change in language as reported by Senate. 

No change in language as passed Senate. 

Bill was vetoed by the President for reasons which did not relate to the provi- 
sions of section 5. 

H. R. 13174 as introduced by Congressman Johnson: “and all decisions of 
questions of fact affecting any claimant to the benefits of titles I], III, or IV of 
this Aet shall be conclusive except as otherwise provided herein.” 

No change in language as reported by House. 

No change in language as passed House. 

No change in language as reported by Senate. 

Language as passed Senate with floor amendment (Steiwer amendment, 
Congressional Record, vol. 72, pt. 11, p. 12196) “and all decisions of questions of 
fact and law affecting any claimant to the benefits of titles I], III, or IV of this 
Act shall be conclusive except as otherwise provided herein’’. 

House receded and agreed to Senate amendment. 


Mr. Birosau.. Mr. Chairman, the Veterans’ Administration re- 
ported to this committee on the bill, H. R. 6777, on April 9, 1952. 
Inasmuch as the report is not long but is so organized as to follow 
through in logical sequence, if there is no objection, 1 would like to 
read the report into the record. 

Mr. Evins. You may do that, Mr. Birdsall, on the condition that 
we may interrupt vou. 

Mr. Brrpsatu (reading): The purpose of the bill is to provide that in the 
event of a disagreement between a claimant and the Veterans’ Administration as 
to a claim for monetary benefits, other than insurance, under laws administered 
by the Veterans’ Administration, based on military or naval service performed 
on or after December 7, 1941, an action may be brought by the claimant against 
the United States in the district court of the United States in and for the district 
in which the claimant resides, and jurisdiction is conferred upon such courts to 
hear and decide all such controversies. The judgment in such action could not 
include any allowance for benefits which accrue during any period more than 6 
vears prior to the commencement of such action. 

The United States is a sovereign and cannot be sued without its consent. 
The Act of March 3, 1887, as amended, commonly known as the Tucker Act, 
from which 28 U.S. C. 1346 is derived, conferred upon the United States district 
courts concurrent jurisdiction with the Court of Claims, to hear and determine 
claims not in excess of $10,000 under contracts to which the United States is a 
party but that act specifically exempted claims for pension from the jurisdiction 
of the mentioned courts. The mentioned exemption is presently incorporated 
in 28 U. S. C. 1346 (d) (1). 

I will not quote that—it is in the report. 

The policy established by the Tucker Act has been consistently followed by 

the Congress since that time. 


Mr. Evins. In other words, the law expressly provides for suits on 
contracts and also for suits on insurance but not on claims. 


Mr. Brrpsautyu. That ts correct. Then section 5 of Public Law 2, 
Seventy-third Congress is quoted. Then section 11, which is already 
inserted in the record, is quoted. 
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These statutes, like the Tucker Act, recognize the policy of the Government 
not to authorize suits for pension and compensation pavable under laws adminis- 
tered by the Veterans’ Administration. In short, the right to governmental 
bounty is not, in general, a justiciable one unless made so by statute. The legisla- 
tive history of the Administrative Procedure Act (Public Law 404, Seventy-ninth 
Congress) discloses that this question was extensively explored in connection with 
the several bills studied by the Congress prior to its enactment, and it was deemed 
advisable to retain the traditional policy. 

Further reason for making the decisions of the Veterans’ Administration, in 
matters relating to pensions and compensation, final and conclusive and not 
subject to judicial review is well stated in the case of Armstrong v. United States 
(16 Fed. (2d) 387), decided November 22, 1926. In referring to the adjudications 
by the then Veterans’ Bureau under the World War Veterans’ Act, 1924, the 
Court said: 

“The entire act contemplates that the rating shall be made and the compensation 
allowed and established by the Bureau through the machinery provided for that 
purpose. The consideration of these matters involves, not only technical knowl- 
edge, but exacting investigation and computation. The application of schedules 
and the determination of the compensation due cannot well be made except through 
the elaborate organization provided by law within the Bureau itself. It is on this 
account the exclusive control over matters of compensation are lodged in the 
Bureau.”’ 

In the adjudication of compensation and pension claims a wide variety of 
medical, legal, and other technical questions constantly arise which require the 
study of expert examiners of considerable training and experience, and which 
are not readily susceptible of judicial standardization. Among other questions 
to be determined in the adjudication of such claims are those involving length 
and character of service, origin of disabilities, complex rating schedules, a multi- 
plicity of medical and physical phenomena for consideration intereurrently with 
such schedules, and the application of established norms to the peculiarities of the 
particular case. These matters have not been considered by the Congress or 
the courts appropriate for judicial determination but have been regarded as apt 
subjects for the purely administrative procedure. Due to the nature and com- 
plexity of the determinations to be made, it is inevitable that the decisions of the 
courts in such matters would lack uniformity. It cannot be expected that the 
decisions of the many courts would be based on the uniform application of prin- 
ciples as is now done by the Veterans’ Administration through its system of 
coordination by the central office and by its centralized Board of Veterans’ 
Appeals. 

The Veterans’ Administration is organized and its procedures are designed with 
the view of providing a system of adjudication which insures the assembling of 
all available evidence pertaining to each claim and a most careful consideration 
of the entire file. The system is designed to accomplish this with as little ineon- 
venience to the claimant as is consistent with the interests of the Government and 
himself. Adjudications of claims of veterans and their dependents are not con- 
sidered as adversary proceedings with the claimant on one side and the Govern- 
ment on the other. On the contrary, in the adjudication of claims the Veterans’ 
Administration is as much coneerned to see that every claimant receives the 
benefits to which he is entitled as to exclude those not entitled. To this end, the 
Veterans’ Administration employs facilities and personnel for the sole purpose of 
aiding claimants by counsel as to their rights and in securing and assembling 
evidence in their behalf and presenting it to those charged with adjudication. 
The procedures for reconsideration by the rating boards and for review by the 
Board of Veterans’ Appeals are liberal-—more liberal than would be those of courts 
generally. 

There is for consideration the added expense to the Government not only with 
respect to the added burden upon the courts, but the administrative expense of 
defending the suits. The Veterans’ Administration could not spare personnel 
for such purpose. The Veterans’ Administration is not informed as to the ade- 
quacy of appropriations to enable the Department of Justice to make the neces- 
sary investigations, to prepare the cases for trial, and to defend the interests of 
the United States. It is not certain there would be any additional cost as to 
benefits granted unless it may be presumed that the courts would be more liberal 
than the Veterans’ Administration. Principal recourse to the courts doubtless 
would be sought for the purpose of attempting to set aside decisions of the Ad- 
ministrator on questions of law, thus removing such matters from the executive 
to the judicial branch of the Government. 
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During the fiscal vear 1951 the Board of Veterans’ Appeals rendered approxi- 
mately 52,000 decisions, exclusive of insurance claims, based on service rendered 
subsequent to December 7, 1941. It is not possible to estimate what percentage 
of these decisions might have been appealed to the courts had such action been 
permissible. 

Under the circumstances I do not recommend that the proposed legislation be 
favorably considered by your committee. 

Advice has been received from the Bureau of the Budget that there would be 
no objection to the submission of this report to the committee. 

Sincerely yours, 


Cart R. Gray, Jr., Administrator 


] have one attachment here that was printed in the hearings before 
the ( ‘ommiuttee on World WV ar Veterans’ Legislation, conducted over 
a period on a number of bills between January 30, 1941, and Mav 16, 
1941. On page 299 of the particular hearing, there starts an extract 
which ts of historical nature, tracing the findings of the courts and the 
attempts of the Federal Government in one instance to have the courts 
act as examiners, for example, on pension claims and traces the history 
of the question ef review of pension claims by judicial authority way 
back to the Revolutionary period. That was printed in the hearings 
back in 1941. LT don’t know whether you care to have that reproduced 
in this hearing or not. 

Mr. Evins. It will be inserted in the record. 

(The documents referred to read as follows:) 


{Extract from hearings on H. R. 4 and other bills, Coramittee on World War Legislation, House of Repre- 


sentatives, January 30, 1041, to May 16, 1941 
STATEMENT OF Mr. Epwarp FE. Opom, Souterror, Vererans’ ADMINISTRATION 


Mr. Onom. With the permission of the committee, this, with a few slight 
revisions, could go into the record, if 1 may submit it 

The CuatrMan. That will be perfectly all right. Without objection so 
ordered 

Mr. Opom. Mr. Chairman and gentlemen of the committee, the following is 
a statement on 


a te ()1 ESTION OF JupICcCIAL PowER IN {ELATION TO GRANTS OF PENSIONS 
AND OTHER GRATUITIES 





“There has been urged upon this committee by representatives of one service 
organization le having in view the granting of power to the Federal 
courts to enterta its on claims for pensation, pension, or other gratuity 
(as ciistin lished from contracts of in ( or at | i so tvpe ol udicial 
review of administration decisions denving such benefits. The committee itself 
has discussed the question of practicability of authorizing an action de novo in 
the district courts or of providing for a review of decisions strictly on the ree- 
ord. lestimonv has been offered to the effeet t this is one of the aims of 


al 
the so-called Walter-Logan bill, passed by both Houses in the last session of 
the Seventy-sixth Congress and vetoed by the President, as well as of the several 
pending so-called administrative procedure bills—S. 918, 8. 674, S. 675—and 
certain companion bills in the House of Representatives. Testimony has also 
been offered to the effect that this, or other right of review, was at one time 
enjoved by claimants for pension; that in such actions the decisions were usually 
in favor of the Government but not infrequently in favor of the petitioners; 
and that such right has been taken away by the Congress through enactment 
of section Il, Publie, 866, Seventv-sixth Congress. 

“It is believed that certain factual matters should be set straight in the ree- 
ord and that the question is of such importance that the committee may de- 
sire a more or less complete presentation of the facts as disclosed by history 
and decided cases. 

The right to file an action in a Federal court on a pension claim has never been 
granted either under the Constitution or by any law, and the eourts have never 
been given jurisdiction to review a pension decision. The nearest approach to 


PUSTH—}52——-8 
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this end was the act of March 23, 1792 (1 Stat. 244), wherein it was provided that 
the then circuit courts should examine elaimants for pension, take evidence 
according to the specifications contained in the statute, and certify to the Secretary 
of War the degree of the veteran’s disability and the percentage of his base pay 
which he should receive by reason thereof. Promptly, in every circuit the justices 
questioned the constitutionality of imposing upon the judiciary administrative 
duties or functions. The Cireuit Court for the State of Pennsylvania, all three 
justices concurring, refused to aet under the law, although in some of the other 
circuits the justices did act professedly as commissioners rather than as judicial 
bodies. In the specific case, that of one Hayburn, a petition for a writ of man- 
damus was filed on behalf of the claimant by the Attorney Feneral of the United 
States in the Supreme Court of the United States for the purpose of directing the 
Cireuit Court for the State of Pennsylvania to hear and determine Hayburn’'s 
right to pension under the said statute. The court questioned the authority of 
the Attorney General to file the petition either ex officio or in his official capacity, 
and the matter was left in abeyance and the case was disposed of without decision, 
as the Congress by act of February 28, 1793, repealed the objectionable provision 
which had been held unconstitutional by the Circuit Court for the State of 
Pennsylvania as indicated above. The matter will be found reported in Hayburn’s 
case (2 Dallas 409, 1 Law Ed. 436). 

‘Tn another ease decided in 1794, the Supreme Court of the United States held 
in effect that said law was void. The case is that of United States v. Yale Todd, 
which will be found referred to by Chief Justice Taney in a note to the decision 
of the Court in United States v. Ferreira (13 Howard 50, 14 Law Ed. 47). In the 
Todd case the Cireuit Court for the State of Connecticut, acting as commissioners, 
reported to the Seeretary of War that Todd was entitled to a certain amount of 
monthly pay by way of pension, and on an agreed statement of facts filed by the 
Attorney General and the Seeretary of War in the Supreme Court pursuant to 
specifie provisions of the act of February 28, 1793, for the purpose of determining 
the rights of those who had been certified by the cireuit court justices, acting as 
commissioners, it was agreed that if such action were lawful the judgment should 
be for Todd and otherwise that the United States should recover the amount paid 
Todd under said certification. The judgment was that the United States recover 
the amount paid. 

“(Notre.—This procedure by the Supreme Court entertaining such an original 
action was later, in principle, held to be not in accord with the constitutional 
provisions establishing the primary jurisdiction of the Supreme Court in certain 
prescribed cases and appellate jurisdiction only in all other cases at law and in 
equity 

“Por many years after the legislation above-mentioned, pensions for ex-soldiers 
were administered by the Secretary of War and those for sailors by the Secretary 
of the Navy. It was in the latter connection that the first specific declaration of 
the Supreme Court on the question was pronounced in the case of Decatur v. 
Paulding (14 Peters 497, 10 Law Ed. 559), which case was decided in 1840. In 
this case a petition was filed in the Cireuit Court of the United States for the 
County of Washington, District of Columbia, by Susan Decatur, widow of 
Stephen Decatur against James K. Paulding, Secretary of the Navy, for a writ of 
mandamus directing him to pay the claimant pension in accordance with a private 
act in her favor approved March 3, 1837. [t appears that on the same day, that is, 
March 3, 1837, a public act or resolution was approved containing provisions 
identical to those of the private act passed on behalf of Mrs. Deeatur, and the 
Seeretary of the Navy construed the intent of the Congress to be that she should 
be allowed the pension provided in the general law and not duplicate same by 
reason of the private act. There was also involved the question of whether 
allowances should be included in the base pay, as the basis for arriving at the 
amount of the pension payable, the Seeretary holding that they should not. 
The circuit court declined to grant the writ prayed for and the case was taken by 
writ of error to the “upreme Court which held that the writ was properly denied 
by the cireuit court on the ground that the Secretary's decision in both instances 
required that he construe the law, and that the discretion of an administrative 
officer in construing the law may not be the subject of judicial review, nor may it 
be controlled by the courts through recourse to a writ of mandamus. The 
reason of the Court, opinion written by Chief Justice Taney, is of great interest 
inasmuch es it states principles which have never been departed from to the 
present time 

* “In the ease of Kendall v. The United States (12 Peters, 524), it was decided in 
this court that the Circuit Court for Washington County, in the District of 
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Columbia, has the power to issue a mandamus to an officer of the Federal Govern- 
ment, commanding him to do a ministerial act. The first question, therefore, to 
be considered in this case is, whether the duty imposed upon the Secretary of the 
Navy, by the resolution in favor of Mrs. Decatur, was a mere ministerial act. 

**The duty required by the resolution was to be performed by him as the head of 
one of the executive departments of the Government, in the ordinary discharge of 
his official duties. In general, such duties, whether imposed by act of Congress or 
by resolution, are not mere ministerial duties. The head of an executive depart- 
ment of the Government, in the administration of the various and important 
concerns of his office, is continually required to exercise judgment and discretion. 
He must exercise his judgement in expounding the laws and resolutions of ¢ ‘ongress, 
under which he is from time to time required to act. If he doubts, he has a right 
to call on the Attorney General to assist him with his counsel: and it would be 
dificult to ime ! 






ne why a legal adviser was provided by law for the heads of de- 
partments, as well as for the President, unless their duties were regarded as 
executive in which judgment and discretion were to be exercised. 

“ ‘Ifa suit should come before this court which involved the cor struction of any 
of these laws, the court certainly would not be bound to adopt the co: struction 
given by the head of a department. And if thev supposed his decision to be w rong, 
they would, of course, so pronounce their judgment. jut their judgment upon 
the construction of a law must be given in a case in which they have jurisdiction, 
and in which it is their duty to interpret the act of Congress, in order to ascertain 
the rights of the parties in the cause before them. The court could not ents rtain 
an appeal from the decision of one of the secretaries, nor revise his judgment in 
any case where the law authorized him to exercise discretion or judgment. Nor 
‘an it be by mandamus act directly upon the officer, and guide and control his 
judgment or diseretion in the matters committed to his care, in the ordinary 
discharge of his official duties. 

¥ * * * * * * 

“*The interference of the courts with the performance of the ordinary duties 


of the executive departments of the Government, would be productive of nothing 


but mischief; and we are quite satisfied that such a power was never intended to 
be given to therm, I pon the vers subject before us, the interposition of the 
eourts might throw the pension fund, and the whole subject of pensions, into the 
greatest confusion and disorder. It is understood trom the Secretarv’s return to 


the mandamus, that in allowing the half pay, it has alwavs been calculated by the 


pay proper, and that the rations or emoluments to which the officer Was ¢ ntitled, 
have never been brought into the caleulation. Suppose the court bad deemed 
the act required b he resolution in question a fit s ibject for a mandamus, and, 
in expounding it, bad determined that the rations and emolumenis of the officer 


were to be considered in calculating the half pav. We ean readily imacine the 
confusion and disorder into whick such a decision would throw the whole subject 
of pensi ms and half pay, which now forms so large a portion of the annual ex- 
penditure of the Government, and is distributed among such a multitude of 
ndividuals.’ 


‘It should be pointed out at this point that the Court’s decision was not unani- 


; i 
mous, two justices writing dissenting opinions on the ground, among other things, 
that the law left a mere ministerial duty to be performed bv the Secretary of the 
Navy It is interesting to consider that their verv argument emphasized the 


correctness of the Court’s decision, that to apply the law required the exercise of 
discretionary judame nt. 

“It will be noted in the Decatur decision, supra, the Court referred to the case 
of Kendall v. United State 12 Peters 524), whieh ease is the historical basis for 
the District of Columbia courts having power to issue a writ of Mandamus in 
certain prescribed circumstances against an officer of the United States. Sinee, 
as Will appear later herein, t 
to pensions, it will be of interest to point out the development and basis of this 
doctrine. 

“In the case of Marh iv. Madison (6 Peters 241), the Supreme Court held un- 
constitutional that part of the Judiciary Act of 1789 purporting to give to the 
Supreme Court the power to grant writs of mandamus against Federal officers 

I Stat. 89, see. 13, ch. 20, Ist sess., Ist ¢ Ong.). The Court held that this was not 
in accordance with the pr visions of the Constitution preseribing the cases in 
Which the Supreme Court may exercise original jurisdictic 
that the Coneress might prescribe, by statute, the jurisdiction of the inferior 
courts to be established under the Constitution, but that the Constitution itself 
fixed the jurisdiction of t] 


his is the only power which anv court has with respect 


mn It was pointed out 


* Sut 


preme Court 
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“The Congress never, bv legislation, gave the inferior courts jurisdiction to 
issue a writ of mandamus against an administrative official of the Federal Gov- 
ernment (unless, as intimated in the Kendall decision, supra, this was done by 
the act of February 13, 1801, 2 Stat. 89, later repealed, but see M/’Intire v. Wood 
(7 Cranch 504), holding the contrary), but in creating the Circuit Court of Ap- 
peals for the then county of Washington, District of Columbia, and in prescrib- 
ing its powers, the Congress used language which the Supreme Court in the case 
of Kendall v. United States, supra, held as granting to the said cireuit court (now 
the Distriet Court, District of Columbia) the common-law powers, including the 
power to grant the so-called prerogative writs enjoved by the courts of Marvland 
prior to the carving out of that State of the territory comprising the present 
District of Columbia It was held that these common-law powers descended 
upon the State courts at the time of the separation from the Mother Country, 
and that the act of Congress referred to contemplated that such common-law 


' 


power should descend upon and repose in the Federal Court for the District of 
Columbia It is to this dav the only court which has this power as distinguished 


from what has been held to be the inherent power of a superior court to direct by 


mandate the action of an inferior court in connection with a writ of review or 


appeal The dissenting opinions of Chief Justice Taney and Justice Barbour 
appeal more strongly to the reason, but acquiescence can be said to have estab- 


lished the rule 

‘In the cases establishing this doctrine, and in subsequent cases following same 
the principle has been followed as stated in Decatur v. Paulding; namely, that the 
power of the Court goes no further than to direct an act required by law or to 
prevent an act fort idden or not permitted bv law; that is to say, that the powet 


applies only to pure ministerial acts as distinguished from discretionary acts. 

“The principle is again applied in a pension case decided in 1883, that of Teller v. 
United States 7 Otto 64: 27 5. Fd. bode). The decision follows that of Lecatur 
v. Paulding, supra, and cites Walton v. Cotton (19 Howard 355). Here again in 


the Teller case, there was a question of duplicate pensions and the denial of the 


pensior er’s claim bv the ¢ ‘ommissioner of Pensions was upt ‘ ld, the Supreme Court 
holding that the Supreme Court of the District was right in refusing the writ of 


mandamus, the Court savi 


wes * * Neo pensioner has a vested legal right to his pension, Pensions are 
the bounties of the Gover ent, Which Congress has the right to give, \ ithhold, 


distribute or recall, at its diseretion. 
“Tn the ease cited, Walton v. Collon, supra, the Supreme Court said that the 


Federal courts bad ju liction to construe an act of Congress only i a suit 
properly brou and of which the Court had jurisdiction, and mot in an action in 
mandamus brought for the purpose of controlling the jud t of an administra 
tive officer in construing the law. This accords with the Decatur rule, supra. 

Chis principle was so well established that the Congress, in enacting the Judicial 
Code, the so-called Tucker Act, 1887, provided (24 Judi 1 Code 20, see. 41 (20 
ti a5 U.. @ % 

No t r) rwranh shall hb ¥ la ; ; —_— i 
district co i" Co Cl jurisdictic » hear and detet 
mii l for] in : 

“Thi } ’ ! fa } never be more rled or mi } But if 
should be observed that in so declining to give the cour risdiction of a pension 
matter, the Congres as not withholding anv power which any court had there 
tofore po- sed, or a right which anv elaimant had theretofore enjoved. In 
other rc This Wats i ere recognition of what was the law. For the many cases 
decided on these principles, referenee may be had to the decision of the Court of 
Appeals for th 1) tric of ¢ olumbia il the case of La hre Y. lnited States ey 
rel. Long, 6 District Court of Appeals 486 In this case it was held not only that 


the courts have no power over the discretionary action of an administrative official, 
but that the Comn issioner’s action in reversing the decision of his pred cessor 
is n cdiseretionary action bevond the powe r of the eourt to eontrol bv writ of 
mandamus, 

“This was the state of the law when the amendment to the War Risk Insurance 
Act granting compensation was enacted October 6, 1917. This original amend- 
ment to the War Risk Insurance Act, in addition to providing for insurance and 
allowances, attempted to establish, in lieu of a pension system, a system of so- 
called compensation based upon principles of the workmen's compensation laws, 
This principle was not adhered to for any length of time, being departed from 
even before the end of the World War, and particularly in the amendment of 
December 24, 1019; so that by the time these various amendments were codified 
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in the World War Veterans Act, June 7, 1924, there had developed a modified 
pension system for veterans of the World War, although the benefits were not 
ealled pensions until the Reonamy Act (Public, No. 2, 73d Cong 

‘On the theory, however, that these laws were on a principle other than that of 


pension, a suit was brought in the United States District Court for the District 
of Michigan by one Sam Silberschein This was a suit agai the United States 
attempted to be filed under the section of the judicial code aboy mentioned, 
From a judgment of the Distriet Court denving jurisdiction, plaintiff brought 
writ of error to the Supreme Court where the case was argued by plaintiff on the 
theory that the claim was not for a pension but for compensation urged as a vested 
legal right; that is a claim toa right established bv law not a claim toa vratuity. 
The Supreme Court, however, declined to pass on the question whether the claim 
Was one for a pension and hence excluded from judicial review by the terms of 


subdivision 20, section 24 of the Judicial Code; but disposed of the, case on the 
principle that 

‘The statute which creates the asserted right commits to the director of the 
sureau the duty and authority of administering its provisions and deciding all 
questions arising under it; and in the light of the prior decisions of this Court, 
we must hold that his decision of such questions is final and conclusive, and not 
subject to judical review: at least, unless the decision is wholly unsupported by 
the evidence, or is wholly dependent upon a question of law, or is seen to be 
clearly arbitrary or capricious = : 
& “This, in essence, is the same principle laid down originally in Decatur v. Paul- 
ding, 84 years previously. Some have argued that the language used by the court 
‘unless the decision is wholly unsupported by the evidence, or is wholly dependent 
upon a question of law, or is seen to be clearly arbitrary or capricious’ lays down 
a¥broader rule; namely, that the courts have jurisdiction and power to review 
an administrative decision for the purpose of determining that these elements 
are not present. But note that this language was used not in an action brought 
for a writ of mandamus but in a suit filed in a district court other than that for 
the District of Columbia; and that the Court specifically declined to decide the 
question whether the lower court had jurisdiction under the Tucker Act. The 
language, therefore, must be considered in the light of what the court said in 
W ation v. Colton and Decatur v. Paulding, supra; namely, that the courts have 
jurisdiction to con ie the law only in suits properly filed and of which they have 
wisediotion and that they mav not, by a writ of mandamus, contro! the con- 
struction of the law by an administrative officer when such construction requires 
the exercise of judgment and diseretion. In short, all that the language can 
mean is that the court would have the power onis in the event an administrative 
officer acted contrary to law or without authorization of law, and it is not conceiv- 


able how he could legally be authorized so to act. 





“As anthoritative refutation of the assertion made before this committee that 


the Silberschein decision recognized a right of review by the courts in compensa- 
tion cases, it is desired to insert at this point the decision of the Circuit Court of 
Appeals in Morgan v. 0 States (115 Fe +e 2d) 426), holding to the contrary, 
and that compensation is a pension, as to which Federal courts had no jurisdiction 


ul ler thy Worid War Veterar 3’ Act. 


‘nit Court of Apps als fo 
yan, Appellant, v. United Sta 
MIIPETIS, Appeal from the District Court of tl t mite 


les of le 





‘Before Poster, Houmes, and MeCorp, Circuit Judges. 

**HoLMEs, ( t J sige The controversy in this case arises out of a dis- 
continuance on January 8, 1934, of death compe nsation pavinents to appe lant, 
the widow of a deceased World War veteran, which were begun on February 17, 
1931. The Veterans’ Administration found that appellant had forfeited her right 
to further payments by indulging in open and notorious illicit intercourse in 
violation of Section 22, subsection 5, of the War Risk Insurance Act of October 6, 
1917. The question to be decided on this appeal is whether or not the district 
court had jurisdiction of this suit. 

The appellant concedes that, ordinarily, the Government is not subjeet to 
suit in Compensation eases. This proposition is too well settled for dispute.! It 
is contended, however, that in this case the action of the Director was wholly un- 
supported bv the ev idence, wh rity dependent upon an erroneously ak cided qucs- 





1 Silhershein vy. UL S., 266 U.S. 221; Sprencel v. U. S., 47 F. (2) 501; U. S, v. Sellers, 75 F. (2) 623; ¢ ich 
v. U.S, 266 U.S, 180; Smith v. UL S., 83 F. (2) 681, 
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tion of law, and clearly arbitrary or capricious; that such cases are an exception to 
the rule, and subject to review by the federal courts? 

“The act under which the claim is made vests in the Direetor the power and 
authority to make all rules and regulations necessary and appropriate to carry out 
the purposes of the act, to decide all questions arising with reference thereto, 
and conclusively to decide questions of fact affecting any claimant, with certain 
exceptions immaterial here’ There is no statute expressly conferring jurisdiction 
upon the federal courts to hear and determine such compensation cases. There 
is no decision of any federal court construing any statute to empower the federal 
courts to entertain such eases. The most that can be said in favor of such juris- 
diction is that, in the absence of compelling language, resort to the courts to assert 
aright created by statute is deemed to be curtailed only so far as authority to 
decide is given to the Direector,! and that no court has decided this precise question. 

"On the other hand, Congress is not bound, by the creation of claims against 
itself, to provide a remedy in the courts. It may provide an administrative 





remedy and make it exclusive, however mistaken its exercise may be Recog- 
nizing this as true, let us look to the nature of the compensation claim. It arises, 
not out of contract, but from astatute. It is given as a token of the Government's 
benevolence It is a bounty which Congress has the right to give, withhold, 


distribute, or recall, at its di cretion, U.S. v. Teller, 107 U.S. 64. It is in essence 
indistinguishable from a pension, and jurisdiction over suits to enforce the pay- 
ment of pensions against the United States is expressiv withheld from the courts 
bv the Tucke r A\et Judicial Code, Sec. 24, subsection 20: 2S U. a. Bis see, tl, 
subsection 20, 


“A True copy: 
«Teste: 


** (Terk of the United Ntates ( cuit Court of Appeals fox the Fifth Cire uit.’ 


“Tt will be observed in the Silbershein case. supra. that the quotation referred to 
the finality of the Director’s decisions under the World War Veterans Act. That 
was bv virtue of the provisions of section 5 of said act which, at that time, merely 
provided 


“ee * * and all decisions of questions of fact affecting anv claimant * * * 


shall be conclusive except as otherwise provided herein. 

‘There was by later amendment added to this the words ‘and law’ after the 
word fact.” (Act of July 3, 1930.) The purpose of this provision which was 
not requested by the then Director of the Veterans’ Bureau, presently Adminis- 
trator of Veterans’ Affairs, was for the purpose of making the decisions final and 
not subject to review by other administrative officers; and to make it the respon- 
sibility of the Bureau to decide all questions of law and facet with respect to ail 
benefits under the laws administered by it, except insurance as to which specific 
provision was made for original suit in the Federal courts pursuant to the prin- 
ciples in the Tucker Act and the Constitution as applving to common-law rights 
in contractual matters 

“When the World War Veterans Act and other pension laws were repealed by 
Publie No. 2, Seventv-third Congress, the provision was reenacted in section 5 
thereof in a slightly different form, namelv: 


x 


* Sec. 5 All decisions rendered by the Administrater of Veterans’ Affairs 
under the provisions of this title, or the regulations issued pursuant thereto, shall 
be final and conelusive on al! questions of law and fact, and no other official or 
eourt of the United States shall have jurisdiction to review by mandamus or 


otherwise Bnv su ! ke ision.’ 

‘As was stated hereinbefore with respect to the exclusion in the Tucker Act of 
ju ae tion to entertain suits On pension claims, it may here be stated that this 
did 1 ‘ssentially change existing law inasmuch as the courts have never had the 
power to review and control the discretionary acts of administrative officers in 
pension cases or otherwise; and if it be said contra that this provision contemplates 
giving to the Administrator of Veterans’ Affairs the power to construe the law as 
he sees fit, that is to sav, to lewislate as he goes along, then the answer obviously 





is that Congress may neither « uch legislative authority nor may it con- 
- 
stitutionally empower anv one i. @., act contrary to, the law. All that 
pier te acc cesar a ae 
lhis question « ; led by courts in Sitershein v, U. S., supra, and Sprencel vy, UL S., supra 

328 1 C A. ie » 

4 Jiemutev. t S,, 207 I =. 167, 172; Wiliameport Wire Pope Co. v. U. S., 277 t S. 551; Ness v. Fisher, 
90% | 3 oR 
22 
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is contemplated is a clear declaration of the law so as to avoid constant attempts 
by way of writs of mandamus for the purpose of controlling or directing adminis- 

trative discretion. That this is true will be emphasized by a study of the decided 
cases. Contrary to statements made before this committee, there has been 
found no record of any suit on pension or compensation ever having been decided 
against either the former Commissioner of Pensions or the Administrator of 


Veterans’ Affairs There have been some eases on ot her benefits such as emergenes 
officers retirement pay and insurance which have been decided by the courts 
contrary to the decisions of the Comptroller General or the Administrator, or 
both; but if these cases concern compensation or pension at all, it is a collateral 
manner and not — For example, in the case of Lyons v. U'niled States, ex 
rel Thine 103 Fee 2d) 737), it was held that an insurance poliev contained a 
vested right to reinstatement (but see Meadors \ United Si ty 281 1 S. 2/1 


and im the case of United NSiates ex rel Hines v. Va ; 1s Fed ae | ar 


, 
held that under the act of 1875 as modified by the act of 1933 relating to settle 


ment of accounts by the General Accounting Office, there may not be offset 
against a judgment secured against the United States an emount allegedly owing 
the United States unless same be similarly reduced to judgment. Purely mini 
terial acts were directed see Tyer Vv. Hines, 117 Fed. (2d) 782 

It is true that the so-called Walter -Logan bill, S. 915, H. R. 6324, passed by 
t! Seventy-sixth Congress, last session, would have changed tt! rule of law 
established for more than a century, ont would have subjected to judicial review 
every decision of the Administration, whether on a question of medicine. law. or 
otherwise. \s Was pol ted out by the Administrator in letters to the Senate 
committee considering such legislation and also to the Director of the Bureau 





of the Budget recommending a veto thereof, such provisions would have disrupted 
the procedure of the Veterans’ Administration evolved over a period of years 
through the cooperative action of the Administrator of Veterans’ Affairs and his 
predecessors, the committees of Congress and the representatives of the service 
organizations; and would have subjected the entire administrative process to the 
control of the judiciary, a principle which apparently is contrary to the constitu- 
tional theory of separation of functions. It was stated in argument and debate, 
particularly in the House of Representatives, that the Walter-Logan bill was not 
intended to apply to the Veterans’ Administration. But, notwithstanding many 
administrative agencies were by name exeluded from the provisions of said bill, 

Veterans’ Administration was not. When there was under consideration bo 
the Senate committee a bill, H. R. 8930, passed by the House of Representatives, 
the question was raised that the whole system of benefits to veterans would be 
disrupted by the Walter-Logan bill if enacted into law and it was suggested at th 
time that there might, bv wavy of precaution, be added to the said H. R. So 0: 
provision which woul { again declare the intent of the Congress that the decisions 
of the Administrator should be final and not reviewable. This took the form of 
section 11, Public, 866, Seventh-sixth Congress, and the reasons for its enactment 
will be found in the hearings and report of the Senate committee Phev were 
also stated by a member of this committee on the floor of the House October " 
140. Congressional Reeord, p. 20300. The statement therein contained is 
in striet technical accordance with the above analvsis of the law. 

‘With respect to the pending bills, containing in modified form some of the 
provisions of the so-called Walter-Logan bill, there are either specitie or general 
provisions which woul lexcept from judicial review matters pe rtaining to pensions 
and other gratuities In thi ‘onnection the committee will undoutt “lly Poe in 
terested in the recommendations of the Committee on Administrative Procedure 
appointed bv the Attorr es (Cjeneral at the request of the President to investigate 


the need for procedural! form in various administrative tribunals and to sugges 





improvements ther report of this committe toll be found in Senat 
Document No. 8, Seventy-seventh Congress, in a pamphlet entitled ‘Admini 
trative Procedure in Government Agencies.’ This committee recommended it 
the majoritv and minority reports two bills introduced as S. 675 and S. 674. re- 
spectively, in both of which the principle stated bv the committee or pas 5 of 
its report, is recognize 

a) Cases ne ed hy hearinas.— The committee's recommendations per 
only to adjudications based upon formal hearings, and obviously do 1 ply 
to the informal proceedings which have been appraised and approved ipter 
III of this report. “Spot decisions’ such as those involved in grait iding a 
hull and boiler inspection therefore remain unaffected. So, too, for example 
would the determinations of the War De ‘partment respecting harbor works and 


obstructions, of the United States Maritime Commission respecting su 
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and of the Veterar Administration ré specting claims for benefits or pen- 


he reasons for this, other than the inherent nature of the subject matter of 


i f t 
the claims, are, with respect to the Veterans’ Administration, pointed out on page 
a0 a sik tip Wu danten Wi tos tal i al pe . , 4) POE Sten | 
324 of the repo: \ e it is shown the volume of cases decided bv the Veterans 


Administ ration t is apparent that the number is so great that it would be 
impossible for them to be decided by the courts. The Veterans’ Administration 


alone decides every year many more cases than are decided by all of the Federal 
yurts: and further reasons whv the courts could not handle such matters were 


" 


well-stated | the Court of Appeals for the Eighth Circuit in Arn strong Vv. United 


Slates (160 Fed. 21) 3S7). as follows: 
“* * * Section 202 (World War Veterans’ Act) provides that such ratings 


must be adopted and applied by the Bureau; that the Bureau shall from time to 
time readjust the schedule in accordance with actual experience, when it is shown 
that the rates are unjust to the disabled veteran. The entire act contemplates 
that the rating shall be made and the compensation allowed and established by the 
Bureau through the machinery provided for that purpose. The consideration of 
these matfers involve not only technical knowledge but exacting investigation 
and computation. The application of the schedules and the determination of the 
compensation due cannot well be made except through the elaborate organization 
provided by law within the Bureau itself. It is on this account that exclusive 
control over matters of compensation are lodged in the Bureau. The courts 
have no authority to determine and adjust compensation, as such, even to the 
extent of reviewing the findings of the Bureau, except as hereinabove stated, 
They may not do indirectly what they cannot do directly. Therefore, as a con- 
dition prece fent to determining the question of lapses and permissible reinstate- 
ment, whether the disability existed at the time of the lapse, and the degree of 
compensation based upon the rating required by the act, must be ascertained by 
the Veterans’ Bureau. If this were not true, every question of compensation in- 
cidental to war-risk insurance could be brought before the courts in the first 
instance. If compensation had been allowed, its degree might be disputed: if it 
had been denied, the ruling of the Bureau could thus indireetly be reviewed. If 
no application to the Bureau had been fled, an original determination of compen- 
sation conld be made by the courts, and thus the elaborate provisions of Congress 
for the exclusive control of the Bureau over compensation in general could be set 
asic The matter in the last analysis would be addressed to a tribunal inade- 

tely equipped to deal with questions of this complexity, involving, as they 
conceivably may, elements of imposition and fraud. It seems undoubted that it 
was the intention of Congress to leave the entire matter of compensation to exam- 


ination, investigation, and final determination by the Veterans’ Bureau when 








acting withi 1 seope of its authority. 

‘It must be obvious from the above history of the question tl mandamus 
would not afford a means of controlling discretionary decisions And it must be 
equal wpparent that a review of such decisions on the record of the Veterans’ 
Administration, in addition to being of questionable constitutionalitv, would avail 
nothing if such discretaionary judgments are based upon any evidence. Further, 
it would involve great expense, and if a claimant were required to prove his case 

ler accepted rules of evidence and proof, this might result in denial of more 
claims thar ‘ould prs ibly be won The onl meats th refore, of accomplishing 
any marked cha » would be to give the Federal courts jurisdiction of claims for 
pensions on the theor hat the statute vrant vested rights which under the Con- 
stitution mav from the basis of a sunt st the Government if consent to be 
sued is granted Such theory, i. e., of vested rights, would utterly destroy the 
contro! of the Conyress thereover. Such procedure would clog the courts, would 


substitute the case by case decision of the various courts for the uniformity attain- 
able by the administrative process and would cast the subject of gratuities in the 
fixed mold of judicial procedure with it< delays, uncertainties and expense, instead 
of the flexibility and economy of administrative adjudication. In short, it would 
impose upon the courts a burden with which they have neither the equipment 





nor the experthness to cope, 
“As indicated, the above matter is submitted in orde that the record may be 
te on this important subject. It is believed apparent that any 


reasonably comple 
departure from a system of law regarding pensions, which has been in effect 
throughout practically the entire existence of this Government, should be ap- 
proached with the utmost caution and that no change therein should be made 
without the most impelling reasons, nor unless it may be certain that the intent 
of the Congress in providing such benefits will be more uniformly and satisfactorily 
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accomplished by the courts than by an administrative agency Any attempt to 
combine the two systems, as pointed out by the courts again and again, can result 
only in chaos.” 

General Hines. Mr. Chairman, Mrs. Rogers, and gentlemen of the committee 
just as a lavman and not as a lawver, but with experience in handling not only 
insurance claims or pension and compensation claims, | personally feel that, and 
for no other reason would | advise it, if | did not feel strongly it would not be in 
the interest of the veteran If the ease goes into court, that is, if jurisdiction is 
given to the court undoubtedly vou will have the cases opened up. Bevond that 
I doubt if the courts could handle the cases. There are very few people that realize 
the number of eases that go by even the board of appeals in a month. Then, too, 





knowing the action on insurance suits where the veteran even when he is denied 
bv the courts or where he gets a compromise judgment, comes back to the Bureau 
and asks the Bureau to review the case again for him So | feel vou should 
approach that change with great caution, and IT could not recommend it to vou. 
The ChuarraMan. General, let me make vou one suggestion And that is. to 
suggest extreme liberality on that part of this appeal board I will tell von why 
This committee does not handle private claims. Other committese do. There is 
ne eomn ittee that got about 5,000 bills a vear Now ess tl appeal board 
loosens up, so to speak. what Lam afraid of is von will have a break-over, a farrage 
of private bills the like of which this country never saw I should like to have, if 
there is legitimate criticism of the appeal board, I pe it will be looked into and 
raightened out 
(,eners! IIi~ \Viost eertainly ] will wo the yt ofr thiat \Ir { hairmal 
Phe cormunittes t renlize the final analvsi i these eas ifter they 
have passed the appeal board, come to mx 
The Cuarmvan. | know that 
Cieneral Hines. And | have passed on numbers of them. Some Tha allowed 
and some I have not vi enough evidence to stand on to allow them 
The Cuarrwan. It has oceurred to me vour appeal board that probably if 
vou readjusted it and took three good lawvers or four or five and t on 
there, | prefer uw ve because ta iwver mvself and [ think the la er knows 
mr mont how tf wade through the relevanee of tes ony a tad 
and » fort! , ' , ' i" td \ \ | i} mid tre 
opinio o i ‘ ) bolo { tr 
General Hini I Conuressman, that there is the test kk al 
that board [rat r words, if their opinions are not clear ythata BOOTLE) an 
does not feel that the ease is properly decided, then they are doing what they 
id «d ! | eavor to rnprove ed 8 SO it | 
W tte ore ’ ) \ Probably twill take yt tithe ) is ‘ 4 v 
! ) | t we ’ t i il 
] ~ stu i 4 ’ . buttii 1 0 ‘ it ‘ rts 
wo, KI Wil ties i 0 1 rad la this tim fro \I arch | Yi ! aw, Cine 
Board of Veterans Appeals a 1 2.216 appeals ini Vil 15 s 
Phe CHarrMan. It vear? 
(ieneral Hines. No: that is in a month, or a month less 2 day 
From December 1, 1033, through Mareh 29, 1941, they handled 289,606 appeals 
involving 161,048 eases. They had disposed of that group 
\Ir. Voornis. How long a time was that, General? 
General Hines. From December 1, 1933, to Mareh 20, 1941 llere is a state- 


tment made by the Attorney General’s Committee that reviewed the administrative 
procedure of the Veterans’ Administration, and it is of interest: 

“The same is true of the 100,000 eases handled annually by the Veterans’ Ad- 
ministration, as the number of cases considered by the Administrator personally is 
negligible. But the burden still exists even though it is shifted. Between 
December 1, 1933 (and this was August 12, 1939), and August 12, 1939, 151,000 
eases were appealed to the Board of Veterans Appeals and there were hearings 
before this board in 46,000 of these cases.”” 

The CuatrMan. That is over 4,000 cases a vear that they are hearing now. 
Does that board sit as a board of 26 members? 

General Hines. No. There are 24 members. They sit in groups of 46. And 
then they eall in as consultants, manifestly to give opinions to the boards, to write 
an opinion for the board, specialists on the particular disability involved. Or 
there may be a legal question involved. Service connection is generally a medical 
and legal determination. The degree of disability is medical But I feel, Mr. 
Chairman, I have here this morning if vou had the time, I would ask to have him 
speak to you, the chairman of the board of appeals. But I feel they are honestly 
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striving to bring about decisions that will be agreeable and satisfactory to this 
committee. I know that it is going to be impossible for them to satisfy all the 
claims and I am sure the committee would agree with that. But they are bound 
by the same regulations of giving the benefit of the doubt or resolving the benefit 
of the doubt. And Lam sure that they are patient with these men in endeavoring 
to get evidence. The cases are thoroughly developed before they are certified 
to the board. 

The CnatrmMan. Do they write opinions in all the cases? 

General Hines. Yes. 

The CuatrmMan, Are they published? 

General Hines. No, they are not published, for the reasons that they involve 
factual determinations and the magnitude has been such that we have hesitated 
to publish them. 

The CuarrmMayx. Then how can those cases be referred to as precedents? 

General HLINt - They are not all precedent CASES, of course Thev manifestly 
could not be precedent cases beeause vou will find very few cases are the same, 
The facts are different. We have preeedent cases on interpretations of law that 
goto the solicitor and we issue precedent opinions. That is, the decisions of the 
Administrator; those are precedents and they are published.  [ think vou said 
they handled 4,000 cases a vear. That is an average of 20,000 cases a vear. 

The CuarrMan. Is it 20,000 cases a vear? 

General Hines. Yes 

The Cuataman. That is over a thousand cases a month. 

General Hines. Mr. Chairman, [ appreciate the opportunity of appearing 
before your com tre You ! ive granted Tie Pe rrisston tO pout into the reeord 
the statement which analyzes the sections of the bills and | want the committee 
to know that Tam available and will come back when you decide on just whieh 
of these bills or what particular sections you desire to give further consideration. 
I feel that T have eovered generally the subjeets that were discussed by the vet- 
erans’ organizations and that vou will probably not desire to continue the hearing 
except in executive session beyond this morning. 

[ thank vou for the opportunity of appearing before vou. 

The CuatrmMan. Thank vou, General Hines. 


vp JURISDICTION OF THE BoaRD oF 
'PEALS 


OvuTLINE OF Oroanizatrion, Aturuoritry, A 
Vererans’ A 


Executive Order 6230, Veterans Regulation 2 (a), approved bv the President 

vated a Board of Veterans’ Appeals within the Veterans’ Admin- 

istration composed of a Chairman directly responsible to the Administrator of 

Veterans’ Affairs, a Vice Chairman, associate members, and such professional and 
Binion 


July 28, 1933, create: 


clerical assistants as are necessary All questions on claims involving benefits 
under the laws administered by the Veterans’ Administration are subject to 
review on appeal to the Administrator of Veterans’ Affairs, decisions in such 
cases to be made by the Board of Veterans’ Appeals Paragraph I (a) of the 


} 


Executive order authorized the Chairman of the Board to divide the Board into 


F three members, assien the members of the Board thereto and ck sSlunate 


sections of 
the chief thereof Under this authorization, the Board, since it started operating 


‘ 
in 103838 has been divided into sections of three members each, and all decisions 
hy 


have en participated in by three members when in unanimous accord: other- 
wise, by an enlarged section in accordance with the provisions of law 

On an average of t-month intervals since the Board was organized, the sections 
of the Board have been rearranged as to associate members composing the various 
sections. Because of the inereasing complexity of the work and the large number 
of court and other precedents involved in certain phases of the work or because 
of specialized fields of medicine involved in the subject matter requiring Board 
action, certain associate members when the sections are rearranged remain and 
retain specialized jurisdiction in the interest of better service to the disabled, 
and more uniform and efficient action. The associate members assigned to the 
sections were last reassigned January 7, 1952, there being at that time and at 
present 11 sections of the Board. 

As an indication of the subject matter coming before the Board and the juris- 
dictional assignments of the various sections, the following specialized assign- 


ments to certain sections were accomplished on January 7, 1952: 
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Section 

Convevances, special housing, and loss of use of an extremity 1,3 
Appeals involving dental questions 9 
Appeals involving eve, ear, nose, and throat specialty 7 
Emergency officers’ retirement cases and combat findings under Public 

Law No. 212, 72d Cong I 
Forfeiture of rights and line of duty 2 
Appeals involving gastric ulcers —_. 10, 11 
Appeals involving evaluation of disability resulting from gunshot wounds 1,2,3 
Insurance appeals, including simultaneously contested claims where 

there are 2 or more contestants 1 6 
Miscellaneous appeals involving common-law marriages, attorneys 

Tees, dep ndenev, reimbursements, waivers of overpaVments, pensions 

based upon service rendered prior to the World Wars and burial claims 1,5, 6 
Misconduct diseases affecting service connection and pensions for total 

disability not related to service l, 9 
Misconduct disease resulting from personal injury 2 
Neuropsychiatric diseases wherein restoration of service connection is 

involved under instruction 3 of Publie Law No. 458, 79th Cong 1,3 
Appeals emanating from the Philippines with the exception of vocational- 

rehabilitation and education subject matter 1, 6 
Disabilities said to have been incurred while prisoner of war 5 
sasic eligibility and character of discharge under the provisions of Public 

Law No. 346, 78th Cong 8 
Vocational-rehabilitation cases involving benefits under Public Law No 

16, 7Sth Cong 7 


Reimbursement for unauthorized medical expenses 10 
Appeals involving disabilities, incurred while under treatment or train- 
ing, compensable under the provisions of see. 31 of Public Law No. 141 


73d Cong 1 
Cases involving death by suicide l 
Appeals involving tropical diseases 9 
Appeals involving tuberculous diseases 11 

The above are specialized section assignments, but there is general subject mat- 
ter involving appeals which, additionally, is handled by all sections of the Board. 


Because of the variable evidentiary showings legislatively required to secure 
benefits under the laws administered by the Veterans’ Administration and be- 
cause of the multitudinous legislative enactments and the technical and extensive 





subject matter embraced (particularly the various fields of medicine involving the 
adequacy of diagnost nvesti ions and the identification of important svmpto- 
matology preser the work of the Board of Veterans’ Appeals has become very 
exacting, and a thorough knowledge of the subject matter and the applicable laws 
if esseontia 

Mir. Evins. Mer. Birdsall, almost all of this report is based upon 
the historical boane keround Phe decision in Armstrong \ the / nited 
States refers to the Veterans’ Bureau. The Veterans’ Bureau has 
bean abolished " long Lilie There has frown up a ~Vstem ot rey lew 
by vour Board of Veterans’ Appeals, and vour own report shows here 


i 
that the Boat ol Veterans’ Appeals and the stall COLSIStES of 36 
nssocinte members, in addition to the Chairman and Viee Chairman 


There are 12 sections of the Board. 10 medical consultants, SI legal 


roximatels 200 a lmministrative snd cl ‘rienl personnel, 


consultants, app 
That is the Board of Appeals that is passing upon the claims of the 
veterans which has grown up from the early days when vou first 


had this svstem 


i can well envision and understand when the first compensation 
and pension law was passed that Congress may well have said ‘Well, 
we don’t want the courts cluttered up with a great number of little 


, 


and small elaims, and we will allow the Administrator of Veterans 
Affairs to be timal m those deeisions for that purpose é3 
Bat, with the growth and the progress of the vears and the vrowth 


of the number of veterans, the number of claims has increased, so 
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much so that boards could become very arbitrary. They could 
become so dogmatic and final in their decisions, knowing there was 
no access to the courts, that there might be instances of injustice. 

Many veterans have called my attention to the fact that they feel 
that their decision by the Board of Veterans’ appeals has not been 
properly based upon evidence which has been presented. But vet 
when the Board says ‘This is it; this ts final,’ nothing else can be 
done about it. 

An alien has a right to have his case reviewed in the courts, but 
not an honorably discharged veteran. In certain instances reserve 
officers today can go before boards and into the courts and into the 
Court of Claims and have the matter of their pay or retirement pay 
adjusted, but not an honorably discharged veteran. 

| think vour thinking is based upon precedent in the past rather 
than the existing situation today. Where there is an evil, there is 
always a remedy for its correction, and that is the reason for these 
bills. 

Now, Mr. Birdsall, vou mention here that probably the purpose of 
this bill would be to try to set aside questions of law by the courts, 
the judicial branch of the Government. Isn’t it proper for questions 
of law to be settled and decided in the courts? 

Mr. Birpsaue. Well, there are two thoughts. First of all, in 
addition to the matter vou mentioned regarding the history, there is, 
of course, the principle as to whether a matter such as the adjudication 
of claims for benefits, such as compensation and pensions, should be 
vested in an executive branch of the Government. If vested in that 
executive branch of the Government, then the fact that the load is 
tremendous may be one of the considerations of not having the courts 
loaded with a lot of determinations that are in detail and are technical 
in applving the various standards and schedules that we have. 

Of course, in a court decision they determine a question of law. On 
the other hand, if vou have an executive branch where you already 
have chosen and selected legal authority——in other words, persons 
have been appointed, the Solicitor and his assistants—-he is a legally 
trained man. The Administrator does have access to the Attorney 
General if he sees fit. He may request an advisory opinion of the 
Attorney General at any time he sees fit. Ile did at one time that I 
recall definitely, on emergency officers’ retirement pay, and in a few 
other instances 

Mr. Evins. You say that 52,000 decisions have been rendered 
during 1951 and he called on the Attorney General or Solicitor Gen- 
eral one time? 

Mir. Brrpsauy. I mean if he feels it is indicated. But the fact that 
he hes not, indieates that we have had very little difficulty from the 
standpoint of the legal questions. 

\Ir. Rogers. On the 52,000 figures, Mr. Birdsall, do vou have any 
breakdown as to the number of decisions that were adverse to the 


veteran? 

\Ir. Brrpsauy. I do not have that. But I could insert that in the 
record. 

Mr. Rogers. Of course, the only ones that would ever get into 
the courts would be the adverse decisions. 
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Mr. Birpsaty. We do make the statement we do not know how 
many would be appealed, but I think we should go further than that 
and indicate the number of adverse decisions. 

Mr. Rocers. Would you get that for us. 

Mr. Birpsauyu. Yes. 


(The information referred to is as follows: ) 


Der s7ons ih appeals ‘ henefits other than ins srance, Ww th se ce ‘ Dec. A, 19 
I he es wit} mr I> 7 } v! 
i 
l ‘ Allows i i 
Tis, ¢ I WwW Il Lis 2 . j 
1h ( } WW Il { Is; ; “a 
Dis. ( KI a Is 22 
Death Comp. RE 2 a 
Public 16 WW II 1, 217 ns ‘ 8 
Put 6 WWII 6. UD rT fhe : 
S12 TIs i4 yr | 


Mr. Evins. As‘Mr. Rogers has said, there is only perhaps a very 
small percentage which would ever go to the courts, where there would 
be some controversy. In another bill which has been introduced, it 
merely provides that those cases involving a substantial sum of money 
and in which there is a controversy by members of the Board of 
Appeals and the Administrator himself shall have a right for a claim 
to be filed in the court. In other words, it only limits the nunmibe: 
to those in which there is a substantial sum of money involved and 
where there is a dispute and controversy between the Administrator 
and the Board itself 

1 think it would be very well to have the figures of the numbers of 
cases approved and the numbers of cases denied. 

Mr. Birpsaue. Twill be glad to put that in. 

Mr. Evins. General Devereux 

Mr. Devereux. You make reference here to the wide vari t\ of 
medical, legal and other technical questions constantly artsing. Does 
that not hold true with other questions that go before the courts? 

Mr. Birosane. [think undoubtedly that there would be an analogy 
to a certain extent with certain types of questions, ves. | might 
mention in that connection, General, if TL may, that what we had in 
mind there primarily is the fact that you do have these active cases 
active claims. You have fluctuations m disability, particularly im- 
creases in disability. And vou have to conduct physical examinations, 
vou have to make tests in the muscle injuries from gunshot wounds 
to see what picture they fall under, and then the schedule for rating 
disability is involved and there are exceptions to that schedule. In 
other words, if the schedule is construed to be inadequate, they ean 
come in on that case through the tield to the central office to find out 
whether that sehedule or rating ts correct, and they can make a 
revision to apply to a particular disability picture. 

We have many detailed adjudicatory procedures there that we try 
to be sure the man gets a just break. 

Mr. Evins. Any further questions, General? 

Mr. Devexucx. I have none. 
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Mr. Rogers. Mr. Birdsall, speaking of the pension angle of this 
problem, of course, basically, this administrative finality is present 
simply because they look upon these programs as gratuities. In 
other words, a right grows out of consideration from both sides of 
the ledger, whereas a gratuity is nothing in the world but a gift. 

Now, of course | cannot get my thinking to the place where if a 
man goes into the defense of this country and gets a leg shot off or 
gets some disease or some injury, that the Government is giving him 
anything, because he gave up quite a bit. As a matter of fact, the 
consideration that he is paid from what | think would ripen into a 
right is more than is present in most contract situations. 

But speaking of this strictly from the standpoint of whether or not 
it is a gratuity, | think that the problem has got to be solved by 
getting away primarily from that gift concept. 

Now, then, when you once get away from that, we get into the 
situation from a right standpoint. As General Devereux was spexk- 
ing about the different technicalities that arise in the determination 
of these facts, of course, that is the fact side of the issue. 

Now, of course, if this is turned over to the courts tomorrow, it 
wouldn't settle the problem insofar as the veterans are concerned from 
the fact standpoint because of the substantial-evidenee rule. In 
other words, the Veterans’ Administration is a fact-finding ageney. 
If they set up a conclusion of fact, a finding of fact, the courts, under 
the substantial-evidence rule, are bound by that. That doesn't 
mean that if vou turn a man down that vou have to have a preponder- 
ance of evidence to do it. It means that one word or one sentence in 
the evidence that comes before vou ean be sufficient to bind the courts 
to the facts found. Then the only question for the courts is the law. 

Now, don’t misunderstand me. | don't think the substantial- 
evidence rule is right. | think the substantial-evidence rule has con- 
tributed to bureaucratic control that the American concept of govern- 
ment just cannot support. Something is gomeg to have to be done 
about it. 

But we have a problem here that something is going to have to be 
done to work it out. Frankly, | would rather see the American 
people spend nore money for courts im order to get away from the 
finality of an ageney or departmental decision. | think it would be 
money well invested. 

But the thing that disturbs me, of course, is the great burden that 
will be put on the courts by this type of bill or any other type of bill 
unless we create enough courts to take care of it or relieve them of 
some other burden. 

Now, what would vou think of the establishment of a court similar 
to the Court of Claims to handle these kind of controversies, to have 
exclusive jurisdiction over them, and permit those claims to be pre- 
sented to that court in the same method that is pursued by going to 
the Supreme Court of the United States—that is, to present vour 
petition to the court, whether it be the district court or a court of 
veterans’ claims, and permit that court then to look over the record 
and decide whether or not they are going to treat the problem. 

Mr. Brrosaue. | think probably, Congressman, vou would have a 
situation similar to what vou would in giving the jurisdiction to the 
district courts as the bill would propose 
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I might mention in connection with the point vou made ‘rst that 
at one time when the Walter-]ogan tusurance Act was in the offing, 
you might say, the Emplovees’ Compensation Act had been enacted 
in 1916, and the concept of compensation as a right was considered. 
But by the time vou had that Insurance Act and its amendments, 
you had both the insurance program and the compensation programs 
introduced with amendments. 

Mr. Evins. Workmen's compensation rights today are subject to 
review of the courts. 

Mr. Brrpsauy. Of course, vou have a different situation there than 
vou have with compensation or pension benefits. At least that has 
been the concept that the Veterans’ Administration has had on the 
matter, in accordance with court and legislative precedents 

Mr. Evins. Well, I agree with Mr. Rogers that there wouldn't be 


too much of facts to be in controversy before the courts. ‘The findings 
of fact by the Veterans’ Administrator would be final and would be 
subject to review on a question of law. And the number would be 


somewhat limited 

Mr. Rogers. Will the Chairman vield? 

Mr. Evins. Go ahead. 

Mr. Rogers. IT think the biggest trouble has been, with the finality 
of the Administrator's decisions, this: You have no line of demarcation 
except in the records between your original fact-finding group and vour 
appeals board. In other words, they are all under one tent. In 
order to get away from the human element that is involved in these 
things, we have got to get a separate and distinet set-up to review 
what some other body did. That is the reason that the judicial branch 
of the Government is separate and distinet from the executive, and 
likewise the legislative 

Mr. Birpsace. You have vour Board of Veterans’ Appeals gen- 
erally located in the central office. Your rating boards in the field 
offices have the original jurisdiction. They are supposed to conduct 
and do conduct investigations of these claims to make certain they get 
all the facts. Those are assembled before the case is even passed on 
by them. 

Now, in connection with the Board of Appeals review, vou may have 
supplemental Investigators procedures to make certain that thes 
have explored the whole field. 

The point Is made in the report, of course, that there isn’t any 
assurance that vou would have either standardized or uniform deci- 
sions by courts. Neither is there any assurance that your courts 
would be more liberal, 

Mr. Evins. Well, vou don’t have standardized decisions in the 
Veterans’ Administration and vou don’t have them im the courts. 
Too much uniformity might not be a good thing. You ean overdo 
that 

Mr. Birpsaue. Well, in those eases where they mav run afoul, it is 
because of probal I 2 misunderstanding of a regulation that is sup- 
posed to be caught up by supervision, 

Mr. Lawlor has a comment to make, Mr. Chairman, on the question 
of the evidence rule 

Mr. Lawnor. If vou have a review by the Court of Claims, for 
instence, thev would apply the substential-evidence rule and leave it 
within the discretion of the administrative agency to determine the 
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fact. The court would have to find that the evidence was insufficient 
to sustain the finding to reverse it. But under the provisions of this 
bill that vou have before you now, the district court would have 
original jurisdiction to try the case de novo and the plaintiff would have 
to put in whatever evidence he considered necessary to make his prima 
facie case, and the Government would have to meet that evidence. 
The record as such and the findings of the Veterans’ Administration 
would not be before the court under this bill. 

Mr. Rocers. Well, now, that is a conclusion, but what do vou 
base that on? I mean the courts would be bound by the same sub- 
stantial-evidence rule as they would in these others, and the Supreme 
Court has actually gone to the place where “substantial” could be left 
out of the whole picture. 

Mr. Lawrtor. Mrs. Rogers, the language of this bill is substantially 
like the language of section 19 of the World War Veterans’ Act 
authorizing suit on insurance contracts. Now, in the suit on the 
insurance contract, they file the petition in court, they put on their 
case. It doesn’t matter what evidence we do or don’t have. The 
only thing that goes in evidence is that the Veterans’ Administration 
disagrees with him about the claim. Then he puts in his evidence, 
the Government puts in its evidence. 

Mr. Rogers. Even under this bill, don’t vou think the courts 
could very easily take the position that, since this bill did not refer to 
the proceedings as a trial de novo, they could consider it by decision 
as merely being a review of the action of the Veterans’ Administration 
and apply the substantial-evidence rule? 

Mr. Lawtor. No; because the language of the bill would permit 
a trial de novo, and it is not conditioned upon the type of evidence 
that is before the Veterans’ Administration. It may be entirely 
different evidence from a new set of witnesses. 

Mr. Rogers. | like vour thinking on that, and a number of vears 
back I certainly would have agreed with vou. But the courts have 
done such strange things about this substantial-evidence rule. 

Mr. Lawton. Well, they are trving insurance cases today in the 
courts and that is the procedure they have followed since LOIS. 

Mr. Evins. It could be well assumed that if a case were tried de 
novo, the Veterans’ Administration would put all the adverse facts 
in the record. 

Mr. Lawnor. They certainly would. 

Mr. Evins. | know that the Veterans’ Administration is against 
both of these bills, but we are glad to have vour point of view. | want 
ask vou one other question, Mr. Birdsall. You state here in your 
report that the Veterans’ Administration assists the veteran in pre- 
senting his case and provides him with a lawyer and other assistance. 
Just tell the committee what vou do in that regard of helping him 
with the claim—-that is, providing him with counsel and assistance, 

Mr. Frevpenrercer. There is a contact service in the Veterans’ 
Administration and they assist a man in every way possible with his 
claim. The members of the Claims Service, by correspondence, will 
write the persons he mentions on his application as having knowledge 
of his condition and the names of any doctors that are presented. 
Our authorization group will go into the case very thoroughly, and 
it is supposed to be properly developed when the rating board gets it. 
But not infrequently the rating board will think that certain other 
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evidence is required to assemble all the facts necessary to a decision. 
They will get them. 

Mr. Evins. TI understand that. But [am asking vou in how many 
cases do vou provide the veteran with a lawyer? The implication 
here is that you provide him with counsel to assist him. Can vou 
name us any cases in which the Veterans’ Administration has provided 
the veteran with counsel —with a lawver? 

Mr. Frevpenrercer. There are pension attorneys and pension 
claims agents, of course. 

Mr. Evins. Your report implies that vou provide them with a 
lawver, but vou haven't been able to show the committee that has 
been done. 

Mr. Frevpexnrercer. The contact representative can go with the 
man at his request before the rating board. That man probably will 
not be a lawver, but he is familiar with all the regulations and the 
workings of the processes. 

Mr. Brepsacy. | think it was intended there, Mr. Chairman, that 
the counselling was with reference to what their rights might be and 
what the procedure is to get them, in addition to the type of evidence 
that would be necessary in a particular case. 

Mr. Evins. You use the word ‘counsel’ in its broad sense and not 
as alawver. Are there any further questions? 

Mr. Devereux. In connection with this bill, do vou think there 
should be some sort of limitation, in the event that we do pass this 
bill, as to legal fees paid by the veterans? Do vou think that should 
be included in the bill? 

Mr. Lawrier. That is a matter of poliev, General. Under the bill 
as drafted now there would be no limitation to an attorney's fee. 
The attorney could charge what he could get. We have a limitation 
of 10 percent in section 19 on an attorney's fee. That is a very 
beneficial provision for plaintiffs. But we get a great number of 
complaints. They sav “If we could hire a good lawver in our section 
of the country and-pav him a decent fee, we could win our insurance 
ease. But the high-grade lawvers are not going to take a case on a 
contingent basis where 10 percent is a maximum fee and there is no 
fee at allif they lose.” That has been the complaint. So itis a matter 
of polies 

Mr. Evins. Thank Vou, Mr. Birdsall. 

Mr. Brrosauy. Thank vou, sir. 

Mr. Evins. Next we will eall on Mr. Ketchum of the VEW. The 
testimony of Mir. Omar Ketehum of the Veterans of Foreign Wars is 
alwavs welcome and highly regarded. We are pleased to have vou, 
Mr. Ketehum. Tam sure the committee would appreciate whatever 
observation or statement vou want to make on this bill. 


STATEMENT OF OMAR B. KETCHUM, DIRECTOR OF LEGISLATION, 
VETERANS OF FOREIGN WARS OF THE UNITED STATES 


Mir. Kerenem. Mr. Chairman, Tam perhaps in an awkward posi- 


tion this morning and maybe [ shouldn't even be here. 1 think I 
ought to, tn fairness to the committee, state that our organization has 
no definite position on this particular issue or this bill. Croing back 


in the history of almost every national convention this question comes 
up as toy hether we shall be for judicial review, and in es ery Instance, 
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so far as my memory serves me, the issue has been determined in 
committee that handles the resolutions and has never come on the 
convention floor and has been rejected in committee. 

Now, one might gather from that that our organization is not for 
judicial review. And so I cannot sit here this morinng and say that 
we are for judicial review, 

1 do want to congratulate the chairman of this committee for his 
courage and determination to get something done on this question. 
I think vou have got a long, hard road ahead of vou in order to per- 
suade the Congress, in the event this committee should act favorably, 
to enact legislation of this nature because of the many objections which 
have been raised against it. 

I think personally, and not speaking officially for the organization, 
that there is a lot of merit in this bill, and I think there is a lot of 
merit in the position which Mrs. Rogers has taken concerning whether 
compensation is a gratuity or whether it is something that a veteran 
has just as much right to as an industrial worker who is injured or 
damaged by reason of employment under the Workmen's Compen- 
sation Act. 

The chairman brought out the fact that we all know workmen's 
compensation cases are reviewable by the courts and if the injured or 
damaged party is not satisfied with the award made, he certainly has 
the right to go into court. 

I should think some of the arguments raised by the spokesmen for 
the Administrator of Veterans’ Affairs with respect to all of the com- 
plications and the technical testimony and so forth coming before a 
court would not be any more involved than in those same cases which 
the court reviews on workmen’s compensation. So it seems to me 
that the same eriterion would apply. In other words, if a damage 
case involving an industrial accident is reviewable by the court, there 
shouldn't be any more involvement or technicalities on reviewing a 
case of w hie rea claim for ser iee-connected disabilits has heen denied. 

I do want to string along with this committee on the idea that I 
have never been able to sell myself either, that the benefits given to 
veterans are gratuities. - think it is a matter of right’ based on 
services perlormy d and handicaps incurred yy reason of that service. 

Il will go along with the general objection that if too many of these 
Cuses are taken into eourt, of course tt is gome to clutter up the Fed- 
eral judiciary nnd it is gone to mean that we w il have to expand the 
services of our Federal Courts —-either that or relieve them of some 
other burden, and | don’t know what particular burden they could be 
relieved of tn order to assume this burden. 

Mr. Evins. Mr. Ketchum, may | interrupt vou at this point. I 
believe, and my counsel friend here will correct me if | am not cor- 
rect, to take a case into a Federal court jurisdiction there must be 
involved the sum of $3,000, and claims under that amount would 
not, therefore, under that limitation, be subject to review In court. 
There have also been bills introduced in Congress to increase the 
amount involved to obtain jurisdiction of the courts, say, te 86,000 
or, in some instances, $10,000. All these would have a limiting 
tTect upon the number of cases that would go into the court. 

Mr. Kercuem. That limitation is not mentioned in this bill; is it? 

Mr. Evins. No 
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Mr. Kerenum. Where does the limitation come in? Is it under 
some other statute? 

Mr. Rogers. Well, with the United States as a party to the 
suit, the amount in controversy would not make any difference, nor 
would diversity of citizenship, since the United States is a party 
defendant or would be a party to the suit. 

Mr. Kerenum. | would be interested in seeing the answer from 
the Veterans’ Administration on the large number of cases which 
the Board of Appeals reviews each vear. 1 think there was some 
figure like 52,000. And the question was raised as to how many of 
those decisions were adverse. My guess is that not more than 10 
percent of them are favorable, and that the balance would be adverse. 
Now, that would give vou some sort of an idea. Of course, I am 
talking off the cuff. I don’t have the facts. But I think my guess 
that not more than 10 percent of the decisions are favorable would 
be fairly near accurate. That would mean that of the 52,000 cases 
reviewed by the Appeals Board, about 5,200 of them would be 
favorable and the balance would be unfavorable, which would in- 
dicate a possibility that all of those cases that could meet the require- 
ments might go into the Federal courts. 

Nr. IVINS. | would vo so fur as to make a conjecture and estimate 
that of the 52,000— and, as vou say, this is all based upon estimates — 
there would be no more than 1,000 cases that would ever reach the 
courts throughout the entire United States. 

Mr. Kerenum. That is, considering this limitation which is applied 
by another statute. 

Mr. Evins. Yes —-and also the numbers that the Veterans’ Admin- 
istration turns down 

Mr. Kerenum. Well, my principal reason, Mr. Chairman, for 
testifving this morning in the awkward position that [ am in was 
because T wanted to get our view and our position before the eom- 
mittee with respect to whether benefits are gratuities or whether it ts 
a right for services rendered and performed for this country. And 
I certainly string along that it is a right, and therefore would assume 
that if a person has a definite right, he should be subject to the courts 
if he is not satisfied with the decision of the agenes 

As the chairman has stated, even an alien has a right to have his 
troubles reviewed by the court if he is not satisfied with the decision 
he gets from the Department of Immigration and Naturalization. 

So it does seem rather awkward that a veteran who has a specific 
right and who is dissatisfied with the findings of a bureau as to 
whether his claim is valid must content himself with the decision of 
that bureau without having an opportunity for relief in the courts. 

I think along the lines that Mrs. Rogers is thinking—if we could 
only be assured that the number of claims going into the Federal 
court would not serve to further clutter up the Federal judiciary until 
the machinery would practically grind to a halt or a standstill. And 
[ think that is one of the primary reasons, Mr. Chairman, why in 
our national convention committees each time this subject has been 
discussed it has been rejected, because of the feeling that there would 
be so many cases going into the Federal courts, and also the fear that 
some veterans would have a tendency to take unworthy claims into 


court. 
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1 think most of vou appreciate that all of our organizations, from 
time to time, get claims that our experts realize in the beginning are 
not valid, worth-while claims. And we know of instances where 
veterans run from one organization to another trying to find some 
organization that will go along with them in handling a claim and 
fighting it through, and many of them have been rejected in all four 
of the organizations. 

Mr. Devereux. May Linterrupt right there. If they had recourse 
to the courts and they had to pay an attorney's fee to get someone to 
represent them, don’t vou think that many of those cases would not 
cone before the courts? 

Mile. Kerenum. Well, | would savy that ought to be the natural 
condition, General, that someone who is uncertain and has been 
rejected by the veterans’ organizations about handling his case 
unless he was the persistent, stubborn type that was willing to go the 
full length, and | suppose vou have some of those that no matter 
what the cost might be, if he could get hold of the money, he would 
still insist on going inte court, that is, if he could meet the require- 
ments for going into court. | don’t know what percentage there 
would be like that, but undoubtedly there will be some 

\'r Rogers. Will the gentleman vield right there? 

Mr. Devereux. Yes, sir 

Mir. Rogers. Mr. Ketehum, of course the thing that is in my 
mind is this. We have got to find some solution to it. Now, whether 
the established distriet courts are the proper place, [| wish L knew 
the answer. But the thine that [ fear in this whole situation and 
the thing that I fear in a lot of these other departments is the fact 
that the department itself is reviewing its own decision. You may 
have the best »dministrator im the world, the most honest man, but 
he might die the day after tomorrow and God knows who is going to 
take his place 

The thing that | fear about it is not the fact that there might be 
injustices in the present situation or that there might be graft or 
corruption nixed up in any department, but it is the possibility of it. 

If we could separate the reviewing organization from the original 
fact-finding organization, | think we would be a long step in the right 
direction. 

Now, insofar as the review boards are concerned, would vou think 
that, if this Congress set up the review boards as a separate and 
distinet entity from the Veterans’ Administration and permitted those 
cases to be reviewed in the same manner as, we will say, the Court 
of Claims reviews many cases against the United States, it would 
certainly help insofar as settling the problem that we are now 
confronted with 

I know this. | know that a lot of boys feel that when the Veterans’ 
Administration takes hold of one of these things and they lose it in 
the first instance, they just become discouraged because they say 
“Well, the Appeals Boards are part of the Veterans’ Administration 
and they are going to stay with their own folks.”” Well, whether 
that is true or whether it is not true doesn’t make a lot of difference. 
It’s the fact that it appears to that claimant that he is not getting 
justice. 

Mr. Kerenum. You certainly have a psychological situation existing 
there. I might string along with Mr. Birdsall that there is no assur- 
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ance that the court review would be any more liberal than the findings 
of the Veterans’ Board of Appeals. Actually, it might not even be as 
liberal. But at least vou would remove that psychological condition 
that the veteran feels that he is in the hands of the attorney, the 
prosecutor, the judge and the jury and they are all handling his 
ease and that there is no impartial group or board for a final review 
of the case. 

[ think to some extent it is a psychological condition and I know 
veterans who have lost cases before the Appeals Board and they feel 
that they have been —using a slang term—rooked, and they would 
like to have some place else to go. 

Mr. Rogers. You will have a certain number of those. 

Mr. Evins. Mr. Ketchum, has your organization made any study of 
the number of claims turned dewn which the Veterans’ of Foreign 
Wars believed were merttorious? 

Mr. Kercnum. I don’t know as we have any actual statistics on 
that. My knowledge is based primarily on discussion with our serv- 
ice officers, and particularly at the top level. 1 do feel that there are 
cases from time to time that they feel that a very poor decision or a 
wrong or improper decision was rendered. 1 wouldn’t say how many 
of those cases there are. 

I do want to say to the committee that, generally speaking, our 
service officers have confidence, generally speaking, in the Veterans’ 
Administration and the Board of Appeals. I have heard in the argu- 
ments in these convention committees on this issue some of our service 
officers say that they would rather leave the decision to the Veterans’ 
Board of Appeals and the Administrator of Veterans Affairs’ than 
submit it to the court. Some of them actually feel that they would 
get a better break in front of the ageney than they would in court. 

Now, of course, that was one man’s opinion, and it still does not 
correct this psychological situation or condition that exists where the 
veteran is denied review by a board or a court that is independent of 
the Veterans’ Administration. 

Mr. Evins. If vour organization had and could provide the com- 
mittee with facts on eases for the record, without namimg names, 
that there was a substantial right there that was denied, it would 
be fine to have those examples for the record. 

Mir. Kerenem. | knew that charges have been made, Mr. Chatr- 
man, that in hearings before the Board of Appeals— generally they 
divicdk the Board up into panels to hear certaim Cases, and after the 
panel had made a decision, the decision went into a back room and 
then it was reversed. Those charges have been made. 

Mr. Evins. And have you not also heard charges that a certain 
board will hear the case and then after they hear the testimony, they 
will turn the whole record over to another board to decide it? 

Mr. Kerenum. | think IT can say that due to the great dissatis- 
faction and anger of the veteran CrOUps, there has been considerable 
change and improvement in what [ was speaking about in the past 
few vears. As a matter of fact, our organization at one time was so 
angry over this situation they were passing some rather strong 
resolutions demanding the complete investigation of the Board of 
Veterans’ Appeals, thinking that decisions were being made in the 
back room after a panel had heard the evidence and rendered a 
decision one Way, and then that decision was arbitrarily changed, 
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not on the basis of hearing the evidence but because someone felt 
that the panel had made a mistake in granting a favorable decision. 

I haven't heard verv much comment along that line in recent years. 
We think there has been substantial change. 

Mr. Evins. You do know of instances in which the boards have 
heard cases themselves and then referred it to another board for 
decision. 

Mr. Kerenum. I don't know of those cases personally. 1 never 
handle any cases before the Veterans’ Admiristration. But I know 
from charges that have been made— people either in or close to our 
group have made those specific charges on specilic cases. | have no 
personal knowledge except what they have told me and what I have 
seen printed in vewspapers and magazines concerning this problem. 

Mr. Devereux. Will the chairman yield? 

Mr. Evins. Yes. 

Mr. Devereux. Mr. Ketchum, vou made reference to certain 
rights that the veterans have, and I appreciate your feeling in that 
matter. Do vou make reference particularly to service-connected 
disabilities? 

Mr. Kerenum. That is right. I am particularly specifving that. 
I think there are some rights in the matter of pensions, at least when 
a policy has been pursued by this country. But certainly no one can 
persuade me that a man who has suffered by reason of his military 
service doesn’t have a right involved there, and it is not a gratuity that 
a grateful government is bestowing upon him. — If that is so, then why 
wouldn't you refer to a person who is injured in industry as having a 
gratuity payment made to him? As a matter of fact, there is a right 
involved. The only difference is the one individual is serving private 
industry where he becomes injured or disabled, while the other indi- 
vidual is serving this Government and the American people, and by 
reason of his services becomes disabled or mjured. It seems to me 
there is a very specifie right involved there rather thaa a gratuity. 

Mr. Devereux. I gather, then, for a non-serviee-conneeted dis- 
ability vou do not feel that the veteran has any particular right. 

Mr. Kerenum. Well, as I told you, personally, | go along with 
the idea that he does have a right there, but there may be some 
dispute on that, and there may be some doubt as to whether that is 
really a right or a gratuity. I think he has a right involved, but I 
do not put myself up as the last word in that. | am willing to state 
that there are grounds for reasonable doubt there. But in the other 
case of the service-connected disability, | see no grounds for doubt 
where rights are involved. 

Mr. Devereux. Thank vou. 

Mr. Evins. As to pensions, today you have pension systems 
growing up in ste ate industry and in the Government. Certainly in 
most of those cases pension disputes, I think, are a matter of right. 
Take those receiving pensions from industry, whether it is a con- 
tributory agreement or whether it is an out-and-out pension plan 
supported entirely by the company. Certainly there are rights 
involved there. That is why I have always contended that even in 
the case of the non-service-connected pensions or age pensions there is 
a matter of right involved there, because the Government has estab- 
lished a policy and many veterans assume that when they go into 
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the service they have that right in later years in accordance with the 
law which is in existence at the time. 

Mr. Rocers. Will the gentleman vield there? 

Mr. Evins. Yes. 

Mr. Rogers. Mr. Ketchum, that is a very good point. A lot of 
these contract negotiations between labor unions and management 
are based upon pension rights and they are ref red to as pension 
rights. Their entire contract on that particular pliase of the negoti- 
ations is pointed to one thing—-that if the man meets certain require- 
ments, it ripens into a right and he is entitled to that pension when 
he reaches a certain age or if he becomes disabled. OF course, there 
are different contracts on it. But by the same token, then, to deny 
that as a right to a veteran who was serving for all of the people of 
this country seems to me to be begging the question, 

Mr. Kerenum. T think you might present it in this light. I don’t 
want to take up too much of the committee’s time. For instance, 
this Congress has already extended to men who are serving in this 
present war or police action, Whatever vou want to call it, the non- 
service connected pensions which are also available to World War I 
and World War I] veterans. In other words, any yvoung man that 
goes in the service today, if he is interested in knowing what the 
veteran benefit program ts, can find out for himself that after he has 
served honorably and is discharged, in the event that he becomes 
permanently and totally disabled and only has a certain amount of 
income, that he will be eligible to a pension which this Congress has 
decreed that everybody have. Now, is that purely a gratuity or is 
that aright? When he assumes that service, could he not also assume 
that that is one of the rights that goes along with it? 

Now, some people may sav “Yes, but that is just a gratuity that 
the Government is going to give him.” But that same answer could 
be applied to the pension which the company is going to give the 
worker when he becomes old. 

So there may be, as I say, some question as to whether pensions 
could be considered a right or a gratuity. Tam willing to admit that 
there can be arguments on both sides. But in so far as service-con- 
nected compensation is concerned, that most certainly is a right and 
not a gratuity. 

Mr. Rogers. Of course, that all gets back on the argument as to 
right or gratuity on the basis that it is a gratuity because Congress 
ean withdraw it by repealing the law. That is the only justification 
for that determination. 

Mr. Kerenum. That is right. I suppose Congress could repeal the 
compensation law as well as the pension law. 

Mr. Rogers. Well, that is true. And then the only difference would 
be that in your industrial compensation laws, the man who was 
injured would have to resort to a common-law action on which the ‘re 
is no limitation on recovery, and of course he would have to take the 
thorns with the roses. If the same thing is true and you apply to the 
Government what you apply in private industry, the man who was 
injured beeause he was taken over here involuntarily and got his leg 
shot off, it certainly seems to me he should have a common-law action 
for recovery of the damages he suffered. 

Mr. Kerenum. It seems to me even in the absence of a compensa- 
tion law, if a soldier becomes injured or disabled, if the Congress will 
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permit the Government to be sued, he would surely have the right 
then to enter a claim against the Government——just like the man in 
private industry. 

There are a lot of people hurt each year by Government vehicles on 
the highways and | know of many claims that have been settled by 
the Government against private citizens who are not under any pension 
or compensation system but who are hurt or disabled by reason of some 
agency of the Government on the highways of this country. 

Mr. Rogers. They passed the tort claims act to take care of that 
situation because there was a lot of injustice being done. The Gov- 
ernment had gotten big, people were being injured through the negli- 
gence of Government employees and they couldn't sue anybody. 

Mr. Evins. Well, thank you very much, Mr. Ketchum. It is al- 
ways good to have you here. You are fair in your statements and 
evaluations and excellent in the handling of facts. 

Mr. Evins. Next we will hear from Mr. Foster of the DAV. 


STATEMENT OF CHARLES E. FOSTER, ASSISTANT LEGISLATIVE 
DIRECTOR, DISABLED AMERICAN VETERANS 


Mr. Foster. Mr. Chairman and members of the committee, 
We appreciate the opportunity to publicly express our unequivocal 
support of the theory of judicial review of veterans’ claims. The 
DAV has gone on record officially at several national conventions 
by adopting resolutions calling for judicial review of claims denied 
by the Board of Veterans’ Appeals or by the Administrator of Veterans’ 
Affairs. 

Mr. Evins. May I interrupt veu? It is my understanding that 
the DAV has, for the past number of vears, at their conventions 
adopted mandates on this subject. Can you tell us how many man- 
dates have been adopted? 

Mr. Foster. The past 3 vears, to my knowledge. Now, it may 
gobevond that. It may be the past 4 vears. 

Mr. Evins. And the DAV has a membership consisting of disabled 
veterans and is concerned primarily with matters of compensation 
and claims. 

Mr. Fosrer. Service-connected—that its) right, Mr. Chairman. 
Historically the convention has considered this and approved a theory 
of judicial review because thev do feel that the veteran is entitled 
to his dav in court. 

There has been a lot of dicussion this morning ef workmen's compen- 
sation, which claims are entitled to judicial review by a court in the 
event claimants are dissatisfied with the decision of the Board. There 
are many other instances where claimants or persons aggrieved by 
decisions of governmental agencies and boards have a right to court 
review, such as vour aliens who are held at Ellis Island in detention 
but who have a right to go to United States courts. 

But the American veteran who is denied a right by a governmental 
agency is by Jaw precluded from having that decision judicially re- 
viewed. We feel that this is just as un-American as anything could 
possibly be, and we would like to see the Congress confer jurisdiction 
on the courts to consider these questions. 

Mr. Evins. The saboteurs who came in this country at the outset 
of World War IL were given a defense and a right to a hearing before 
the United States Supreme Court and a trial under our system. 
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Mr. Fosrer. That is correct. Of course, that was a criminal 
offense, but it shows the courts are open to everyone except the Ameri- 
can veteran. I don't think [I need to enlarge on that any more. | 
think it is recognized that it is not in keeping with our svstem of fair 
jurisprudence to deny the veteran his day in court. 

I would like to just briefly summarize the effect of judicial review on 
veterans’ claims. Being interested in this subject for a few vears, 
we have reviewed the various bills that are pending before this com- 
mittee in addition to the bill which is under hearing this morning, 
H. R. 6777. 

To our way of thinking, the bill H. R. 478, which was also intro- 
duced by the chairman of this subcommittee, would be a much fairer 
method of judicial review. It has one advantage in that it would 
rebut the argument that judicial review would result in a multiplicity 
or a flooding of the Federal courts with claims of veterans, many of 
them small, foolish claims for which there is really no basic right. 

Briefly, for the record, H. R. 478 would establish a board or advisory 
council which would review the claim of any veteran who was ag- 
grieved by a decision of the Board of Veterans’ Appeals or the decision 
of the Administrator. That board would have the authority, under 
this bill, to make recommendations to the Administrator. If the 
Administrator did not confirm, reverse, or modify his decision in 
accordance with the recommendations of this advisory council, and 
such recommendation had been supported by a majority of the 
advisory.council, then, and in that instance only, could the veteran 
go toa Federal court. 

So vou would have a situation where, if the Administrator followed 
the recommendations of the advisory council, the veteran would have 
no reason to go to court--he would be getting what he was seeking. 
If less than a majority of the board made a recommendation, he would 
have no right of appeal. But only in the event if a majority of the 
adVISOry council made a recommendation which was not followed by 
the Administrator, could he go to court. So it would result in a very 
lunited number of cases going into court. 

I think from that standpoint the theory of an advisory council to 
consider these claims over and above the Board of Veterans’ Appeals 
has considerably more merit than the bill H. R. 6777, which would 
permit any veteran on or after December 7, 1941, to file a clam in 
court. 

Mr. Evins. Here we have 12 Boards of Veterans’ Appeals. This 
council would be just one body over the 12 boards in an advisory 
capacity to the Veterans’ Administration. In other words, vou have 
12 different boards today, but the council would only be one board, 
if vou want to eall it that, above the 12.) New, that is very similar 
to the situation in respect: to review of court-martial eases by the 
Judge Advocate General of the Army. The Congress passed legisla- 
tion —there ts authority for review of the cases by boards of review 
in our court-martial svstem. But then they superimpose on all of. 
the boards of review one board to pass upon them, 

Mr. Foster. Yes, it would be similar to that. I think it was a 
public law enacted in the Sist Congress to which you are referring. 

The advisory council that would be set up under the terms of this 
bill would consist of six members, a chairman and five members, 
appointed by the Administrator with the approval of the President. 
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Mr. Devereux. May I interrupt there. Do you think that that 
is a particularly good thought there—that this Board should be ap- 
pointed by the Administrator? 

Mr. Foster. No, we do not. I was just going to develop that. I 
think the board should be, in so far as possible, separate and distinct 
from any control or influence of the Veterans’ Administration. I 
don’t mean that in a disparaging sense, but | mean if you are going 
to have a bona fide reviewing authority, they should not be under 
the control or influence of the VA to any degree whatsoever. I 
would recommend to the committee that if such a board is considered 
feasible, that it be appointed by some other authority, by the President. 

We really feel that this has a lot of merit, that such a bill would 
give the veteran his day in court and at the same time it would have 
the desirable effect of not permitting a flooding of the courts with 
claims which have little or no merit, because the right of appeal 
would be determined on whether or not a majority of this advisory 
council recommended certain action to the Administrator and the 

Administrator refused te follow it. That would, in our opinion, 
greatly curtail the flooding of the courts with use Jess litigation. 

1 would just like to say to the chairman that I had hoped to have 
our Director of Claims here with me this morning, Mr. Hogan, but 
unfortunately he was out of the city. He could answer a lot of the 
questions that have been raised here with the previous witnesses as 
to the number of cases denied or approved by the Board of Veterans’ 
Appeals. 

I know that our claims people are very unhappy with the decisions 
of the Board of Veterans’ Appeals in many cases which they feel are 
just as meritorious as a case can be, and that because arbitrary power 
is vested in the Board of Veterans’ Appeals, quite often it is abused. 

1 think the members of the committee will agree with me, and I 
might say it is axiomatic that when vou invest arbitrary power in 
anvone, sooner or later it is going to result i capriciousness and unjust 
decisions. 

I want to thank the committee for giving us an opportunity to 
express our views, 

Mr. Evins. Thank vou, Mr. Foster, for your very excellent state- 
ment. We will now hear from Mr. Wilson of the AMVETS. 
Mr. Wilson, we are always glad to hear from you. You may proceed. 


STATEMENT OF RUFUS H. WILSON, NATIONAL SERVICE DIREC- 
TOR, AMVETS 


Mir. Winson. My name is Rufus H. Wilson and I am National 
Service Director of the AMVETS. 

Mr. Chairman and members of the committee, | have a prepared 
statement here | would like to insert in the record and comment 
briefly upon it to save the committee’s time. 

Mr. Evins. You may do so, 

(The statement referred to reads as follows:) 


Srvrevent or Rervs H. Winson, Natronat Service Director, AMVETS 


Mr. Chairman and gentlemen of the committee, AMVETS appreciate the 
opportu nitv to ap] war here today to offer our comments on H. R. 6777, a bill 
introduced by Mr. Evins of Tennessee which would authorize suits for certain 
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monetary benefits provided under laws administered by the Veterans’ Admin- 
istration. 

AMVETS endorse the general proposition granting veterans the right to go 
to court to air their Veterans’ Administration grievances. This basic right— 
and we believe it is a right——is allowed to almost every class of American claimants 
and yet it is denied to veterans of America’s wars. 

It appears to us that H. R. 6777 is certainly a step in the right direetion; but 
we feel, however, that it can be amended to such an extent that certain objections 
to it will be eliminated. Basically, the objections to judicial review of veterans’ 
claims have narrowed down to three arguments. It is claimed, firstly, that 
veteran payments are gratuities and that, therefore, they are not subject to suit. 
Secondly, it is claimed that Veterans’ Administration administrative processes 
are sufficient to adjudicate veterans’ claims. Thirdly, it is claime d that judicial 
review would flood the courts of the United States. In our opinion, all of these 
arguments are fallacious. 

AMVETS dispute the theory that veteran payments are gratuities. They are 
gratuities only in the sense that any benefit granted by Congress is a gratuity. 
The Congress can grant benefits and the Congress can take those benefits away. 
However, the word “gratuity’’ implies something for nothing, and AMVETS 
dispute with all our vigor any suggestion that compensation payments for dis- 
ability incurred in service are something for nothing. In addition, similar sound 
arguments can be made for the various other veterans’ monetary benefits. We 
believe that such benefits are rights and not gratuities, and we believe that any 
argument that might be construed to mean they are gratuities is unsound. 

The contention that administrative processes are sufficient to adjudicate 
Veterans’ Administration benefits likewise does not seem sound to us. Adminis- 
trative processes and decisions deserve to be reviewed by the courts to determine 
their validity and uniformity. Uniformity is of great importance, because the 
Veterans’ Administration determines that all cases are handled on an individual 
basis, and uniformity is many times nonexistent even at the Board of Veterans’ 
Appeals level, and certainly at the regional-office level this becomes particularly 
trne. It is our opinion that judicial review would assist in establishing uniformity 
and that, therefore, the number of cases handled by the Veterans’ Administration 
at high administrative levels would be materially reduced. 

The third argument that judicial reviews of veterans’ claims would flood the 
courts is an argument of expediency. Courts were founded to air claim " 
grievances, Tt is small consolation to a veteran claimant to state to him the 
even though he probably should have this right, all the judges in this country are 
too busy to review his case. We frankly admit that the court dockets of the 
United States would be enlarged by this bill, but we think that this argument, if 
valid, should be solved by the appointment of more judges and not by the sub- 
mission of less cases, 

AMVETS do not believe that judicial reviews should be granted until all ad- 
ministrative processes have been exhausted, and we assume that this is inherent 
in the intention of the pending bill. However, we feel that there should be a eut- 
off date on such processes and we suggest a period of 18 months from the date of 
an original claim. 

\ suggestion has been made that an independent board of veterans’ appeals 
eould be set up outside the jurisdiction of the Veterans’ Adminisiration with 
recommendation powers only. Sueh a board would have authority to review 
cases on its own motion, and thereafter it would have authority to make recom- 
mendations to the Administrator of Veterans’ Affairs or it would have authority 
to sustain the Administrator’s denials. If a favorable recommendation were 
made by the board and if it were not followed by the Administrator, then the 
claimant would have the right of judicial review. This suggestion seems to 
have considerabie merit, and we suggest to the committee that a study be made 
of it to determine if it might not be a solution to the court-flooding arguments 
as well as to the arguments that administrative processes are sufficient. 

In conelusion, AMVETS suggest to the committee that veterans’ monetary 
claims are a cost of war and, as such, we contend that they are rights guaranteed 
to every veteran citizen. Veterans should have the right to every possible 
recourse in pursuit of a favorable decision on a claim, and they should have the 
right even in ease of denials to say that they had their day in couri. 

Thank vou very much for the opportunity to appear here today. 









Mr. Witsown. It appears to us that H. R. 6777 is a step in the right 
direction. For quite a while now we have been in favor of the general 
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proposition of judicial review. All of our service officers throughout 
the country at one time or another have commented to our national 
headquarters that they would favor such a system. Two vears ago 
this subject came up at our national convention, and a resolution was 
passed endorsing the general proposition, Last vear the subject came 
up again, and, because we had a previous mandate on it, it was simply 
confirmed and continued through this vear. 

Basically, the objections to judicial review seemed to hi ave narrowed 
down to three arguments: First, it is claimed that veterans’ payments 
are gratuities and as such are not subject to suit. Second, it is 
claimed that administrative processes are sufficient to adjudicate 
claims. Third, it is claimed that, if judicial review were granted, the 
courts would be flooded. 

In our opinion, all of these arguments are falls acious. We do not 
for 2 moment accept the argument that veterans’ compensation pay- 
ments are gratuities. In faet, the Congress itself sometime ago 
passed a law in which they differentiated between compensation and 
pensions. It seems to us that at that time Congress itself determined 
that there was a vast difference, 

Now, we make no statement at this time as to whether or not 
pensions might be considered gratuities. Undoubtedly there are 
arguments on both sides. But, as far as compensation is concerned, 
we contend that a gratuity implies that it is something for nothing, 
and we contend compensation is not something for nothing. 

As to the argument that administrative processes are sufficient to 
adjudicate veterans’ claims, we cannot agree. In many cases, ad- 
ministrative processes of other Government agencies are reviewed 
by the courts. We believe if judicial review were granted that in 
fact it would create a system of uniformity in the Veterans’ Admin- 
istration that would strengthen their entire procedures, 

We have found time and time again that even at the Board of 
Veterans’ Appeals level there is a lack of uniformity on the granting 
of service-connected compensation payments. We think that if 
court decisions were to be handed down, within «a period of time, a 
uniform system would be established that would even materially 
assist the Veterans’ Administration. 

The third argument, that judicial review would flood the courts, 
seems to us to be simply an argument of expedieney. Certainly it 
is small ec Bhatt io a veteran to say to him that perhaps the 
Congress feels he has the right, but there just aren't enough judges or 
juries to hear his case. [t seems to us that, if there is to be that argu- 
ment, the answer to it is that there should be more judges, not the 
submission of less cases, because if the veteran has a right, if he should 
have the right, it should not be denied him on that basis. 

Mr. Rogers. May | interrupt vou right there, Mr. Wilson. If we 
are going to follow that theory, we might as well tear down the 
Statue of Liberty. But it has gotten so out of hand that we are 
going to wipe out all of these concepts of freedom and justice and 
just let these things be handled by administrative bodies. 

Now, if the population has grown and business has grown, then it 
is up to the Government to furnish the courts to follow out the 
principles upon which we have based this country, don't vou think? 

Mr. Witsox. | certainly think vou are correct, sir. That is the 
basis of my entire argument—that if the right exists, the processes 
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should exist. I think the policy determination the Congress has to 
— is whether or not it is a right, and I think that basically the 

Congress has already determined that compensation is a right. 

There has been a suggestion made that an independent board of 
veterans’ appeals or something similar could be set up reviewing 
cases on its own motion and making recommendations to the Admin- 
istrator of Veterans’ Affairs. Thereafter, if the Administrator of 
Veterans’ Affairs did not see fit to follow those recommendations, the 
veteran would have the right of judicial review. It seems to us that 
this suggestion has considerable merit and should be looked into by 
the Congress. It seems to us also that it might very well destroy 
the argument of court flooding and the argument that administrative 
processes are sufficient for these purposes. 

AMVETS suggests to the committee that veterans’ monetary claims 
are a cost of war and as such we contend they are rights guranteed 
to every veteran citizen. Veterans should have every possible re- 
course in pursuit of a favorable decision on a claim, and even in the 
event of a denial on a claim, they should have the right to know they 
have had their day in court. 

I might say there is a board in the military called the Board for 
the Correction of Military Records. This board considers cases only 

on its own motion, much as the Supreme Court does, and I understand 
it has had very little of the problem of so-called flooding. 

Now, that Board does not give the man the right to go to court, 
but it is an independent board and it does alleviate this problem some- 
what and it does make a great many favorable decisions after the 
military department, which, once again, is an administrative agency, 
has turned them down. 

Mr. Evins. Mr. Wilson, do you feel that AMNIVETS would feel 
justice is rendered if a separate council or board were set up as Mrs. 
Rogers suggested, separate and independent and apart from the 
Veterans’ Administration so that there could be a further review? 

Mr. Witson. | think it would help, sir, but I still believe that after 
administrative processes are exhausted, there should be a right to a 
day in court. | might say also that on this matter of administrative 
processes, there should be a time limit or a cut-off time on the 
amount of time required prior to the time a man can go to court. 
That would protect both the veteran and Government. 

Mr. Rogers. You have a limitation in this bill of 6 years, but 
you mean a time in which to perfect their appeal? 

Mr. Witson. I have suggested that judicial review would not 
become available to a man until such time as administrative processes 
were exhausted. It came to my attention some time ago on a military 
case that a man had the right to go to court after this final board in 
the military got through with his case. But I understand it is going 
to take them some 3!) years to get through with his case. In the 
meantime, I also understand that he is in jail. So there should be a 
cut-off time to perfect these administrative processes so that the man 
can finally get to his day in court. 

Mr. Evins. What would be the thinking of vour organization with 
respect to opening up the possibility of review by the Court of Claims? 
That might well be considered judicial review, through the Court of 
Claims. 
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Mr. Witson. I haven't gone into that very much, sir, but certainly 
it is an approach that would at least be better than the present 
situation. 

Mr. Evins. In any event, your organization feels very strongly 
that some action should be taken to provide some system of judicial 
review separate and apart from the Veterans’ Administration. 

Mr. Wizson. Yes, sir, we certainly do. 

Mr. Devereux. Your organization would prefer to have recourse 
to the courts rather than a separate and final appeal board that did 
not come under the jurisdiction of the Veterans’ Administration? 

Mr. Witson. We think perhaps, sir, it would be better if both were 
existent, because it would eliminate the problem of flooding the 
courts, if that would be a valid argument. I think a higher adminis- 
trative process would alleviate the problem and a system of court 
review would further alleviate it. 

Mr. Rocers. Well, now, Mr. Wilson, speaking of a higher adminis- 
trative process, actually vou could call it a court to handle veterans’ 
claims. Now, vour only difference there insofar as the proceedings 
would be concerned, the difference between that body and going into 
a district court would be in the fact that the court was set up for this 
purpose. You wouldn’t have the right of trial by jury insofar as the 
facts are concerned. | mean the fact findings would be by the board. 
But it would be a court, and frankly, | would rather refer to it as a 
court rather than a higher administrative agency. 

Mr. Winsowx. In that light, we would have no objection to such a 
bowrd. 

\Ir. Rocers. In other words, the body set up to review this would 
be separate and distinct from the Veterans’ Administration and there 
would be no connection whatever, so that there couldn't be any argu- 
ment at all that the court or the body set up for this purpose was 
influenced by the original fact-finding body. 

Mr. Witsonx. Just one thought along that line, and that is this 
Board would not be appointed by the Administrator of Veterans’ 
Affairs, but would be appointed independently. 

Mr. Rogers. If you let the board be appointed by the Adminis- 
trator of Veterans’ Affairs, vou are going to defeat the very purpose, 
because vou don’t have a separate and distinct body. In other 
words, going back into the court proceedings, one of the main reasons 
that district courts, whether they are Federal or State, try to try 
cases correctly is because they don’t want to be reversed, and in the 
second place, when a trial court has tried the case, in most States in 
order for vou to perfect and appeal to an appellate court, you have 
to file a motion for a new trial and point out to the court the differ- 
ent errors that vou claim he is committing. By doing that, vou 
give the man the first right to correct his errors. If he doesn’t do it, 
then vou have the right to go on to the appellate court and he is on 
his own from then on if the appellate court reverses it, and there is 
no connection at all, 

Mr. Evins. I have one further observation. The language of this 
bill provides that no member of the Board of Veterans’ Appeals 
should be appointed to serve on this council or anyone who has 
served with the Veterans’ Administration, and secondly that an out- 
standing practicing physician should be named to the beard and an 
outstanding practicing attorney, and the other members to be from 
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persons recommended by the AMVETS, the DAV, the American 
Legion and the Veterans of Foreign Wars. If you had membership 
on such a council on that basis, it might serve to eli:rinate some of 
the complaints which we hear. 

Mr. Witsox. We would be very flattered, sir, to make such a 
recommendation, 

Mr. Devereux. Do you think, however, we might run into the 
same situation that we have now with the Wage Stabilization Board 
where industry has certain people representing them there and labor 
certain ones there? 

Mr. Winsonx. | hope not. 

Mr. Devereux. Personally, 1 would rather see them absolutely 
independent of any recommendations from any of the organizations. 
Certainly let’s not have a board that would have one group repre- 
senting one side and one another and then trying to get together. 

Mr. Witson. Just offhand, it occurs to me it would be better to 
have a completely independent board, to make it completely fair from 
the public standpoint as well as from the standpoint of the veterans’ 
organizations. 

Mr. Evins. We are trying to get at the problem, and therefore we 
are very pleased to have your point of view and testimony. 

Mr. Witsox. Thank you, sir. 

Mr. Evins. Thank you very much. 

Mr. Evins. Colonel King, an eminent lawyer and a distinguished 
veteran, is here representing the Reserve Officers’ Association, and 
we would be glad to have his observations on this bill. 


STATEMENT OF THOMAS H. KING, ATTORNEY AT LAW, REPRE- 
SENTING THE RESERVE OFFICERS’ ASSOCIATION 


Mr. Kinc. My name is Thomas H. King, attorney at law, 1624 ] 
Street NW., Washington, D.C 

Mr. Chairman and gentlemen of the committee, I have been sitting 
here this morning listening to the question of judicial review. Coming 
down this morning, 1 came past the Department of Tustic ‘ce. They 
have a phrase up there cut into the granite wall saving “Equal justice 
under the law.’" And every time I come by there, I look at that. 

I feel that a veteran who is injured or who has a disability incident 
to his service has an absolute right to be justly and duly compensated 
in order that he can be taken care of. 

There has been much said about the Veterans’ Administration, and 
God knows they have done a terrific job in helping the veteran along. 
There have been a lot of complaints, but there have also been a lot 
of people who have been well taken care of, and | think they are to 
be commended for the fine job which they have done. The Adminis- 
trator, his deputy, all of these people try to do a job and do it well. 

There are mistakes made, however. Our judges make mistakes; 
our juries make mistakes. The object is to get perfection, which I 
don’t ever expect, but at least we can try for it. 

I feel that a veteran’s claim—and if it please the committee, | am 
going to distinguish between the non-service-connected and the 
service-connected disability—for a service-connected  disbility is 
just as much a right as a man who is a longshoreman and who is 
injured loading a ship. He goes to the Bureau of Workmen’s Compen- 
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sation in the Department of Labor—it used to be the Employees’ 
Compensation Commission—and from that body, if he is unhappy, he 
may institute a proceeding in the United States district court, and the 
rule there is if there is any substantial evidence to support the finding 
of the deputy commissioner, he has had it. But if there is an error 
of law in that commissioner's ruling which affects his substantial 
rights or prejudices them, then the court will take jurisdiction. 

[ have in mind a case-—and still confining myself to service-con- 
nected disabilities —of a man who appeared before the Board of Veter- 
ans’ Appeals, and if | may read this little excerpt, it will, L think, 
point up the thing that we need judicial review for. 

This is quoting from this opinion of the Board of Veterans’ Appeals. 

The records in this case have been carefully reviewed and it is the opinion of 
the Board of Veterans’ Appeals that the various decisions rendered on this case 
prior to 1941 which denied service connection for a condition are not shown to 
be erroneous. It is further the opinion of the Board of Veterans’ Appeals that 
the evaluations placed upon the second condition heretofore by the various 
rating agencies are correct and in accordance with the applicable rating schedules. 
The grant of service connection for the first condition was predicated upon the 
opinion of the Medical Director of the Administration to the effect that this 
disability and the secondary condition are related. This opinion—-and I am 
referring to the opinion by the Medical Direetor—is considered as new evidence 
as prior thereto it had been held by the adjudicating agencies of the Administration 
that the two conditions are not related. 

Now, I take exception to the Medical Director's opinion being new 
evidence, because he is the adviser to the Administrator, he is their 
specialist who advised that Board, and that is not evidence—that 
evidence that he was basing his opinion upon was already in the 
record, and it should go back not to the date that his opinion was 
expressed, but to the date that that evidence upon which he based 
his professional judgment for the Administrator was received. 

Now, to me that is an error in the interpretation of evidence. 

Mr. Evins. In other words, Colonel, if | understand you correctly, 
this testimony or opinion was in the record all along. 

Mr. King. The opinion was not, but the facts upon which it was 
predicated were in the record all along. It was just that they hadn't 
gotten it up to the proper medical people to study it and come up 
with the answer to it. 

Mr. Evins. And they call that new evidence. 

Mr. Kine. And they call that new evidence. Now, if that is new 
evidence, my 27 vears at the bar have been wasted. I think that 
that is like on most of these boards they have specialists who are there 
for the purpose of evaluating the evidence. 

Mr. Evins. Colonel, in your experience as a practicing lawyer here 
in the District for a number of years, would you say there have been 
a number of cases in which you had experienced improper findings, 
in your opinion? 

Mr. Kina. If it please the committee, I think that not only can 
that be said, sir, about the Veterans’ Administration, but also about 
some of the courts. They have various and sundry views. As the 
late Mr. J. J. Darlington said, “Half the lawyers are wrong all the 
time.”’ But at least you do give it your best in considering a case, 
and you don’t want to take one if you are going to lose. You don’t 
go into court unless you feel that you have a proper case. At least 
vou should not. You turn down many more cases than vou take 








JUDICIAL REVIEW OF COMPENSATION AND PENSION CLAIMS 2005 


Mr. Evins. Do you feel there would be a substantial cluttering of 
the courts if this access were made. 

Mr. Kina. If it please the committee, you gentlemen have been 
alluding to various and sundry other courts here this morning. The 
subject of courts martial was brought up, and the Court of Military 
Appeals. They thought that that court was going to be simply 
swamped. Now, they are busy. They have three judges, and they 
do an excellent job. ‘They meet about a week out of each month to 
hear cases and spe ‘nd the balance of that time preparing decisions and 
studying records. And | don’t think that they are overworked. 
They have time to go down and address various bar associations and 
other places. 

Mr. Rogers. Mr. King, don’t you think the fear of small claims 
being filed just because the courts are open to these proceedings is 
more or less frivolous, because my experience has been that a lawyer 
has to eat and he cannot spend all his time handling a 25-cent claim 
for somebody, because the rent comes due and a few other things. 

Mr. Kinc. That is true. I think that any new court gets a lot of 
cases, but as the thing levels off and the newness gets out of it and it 
settles down to an even tenor, only the better cases and the more 
worth-while cases would get in there. 

Now, I don’t believe that any court ought to consider whether or 
not a man should have 30-percent or 40-percent disability. The prin- 
cipal question is, Does he have a service-connected disability, were the 
regulations and the laws properly applied to it. And I do believe 
there should be some such restriction as that. 

I think of the Administrative Procedures Act as the classic example. 
The Veterans’ Administration and the service agencies are about the 
only ones that are not subject to the Administrative Procedures Act. 

Mr. Evins. I wonder if you could give the committee the benefit of 
your knowledge on the insurance situation as it applies today 
veterans’ insurance. Just briefly give us the facts as to insurance. 

Mr. King. Mr. Chairman, insurance today is not insurance as it 
was when you and I were in the service. We bought and paid ali = 
Today it is a gratuity to the man who is in the service, a gratuity 
the sense that he doesn’t actually pay for it. 

Mr. Evins. Yet although that is recognized and considered as a 
gratuity, under the law he would have access to the courts. 

Mr. Kine. That is correct, sir, as I understand it. But that is a 
contractual situation that was recognized when National Service 
Life Insurance was put into effect in the First World War days. Too 
many people felt that the serviceman who is disabled is getting a 
gratuity from the Government; but he is not, as I see it. 1 like the 
allusion to the labor-management relations and the various and 
sundry fringe benefits. It all goes into the cost of hiring people. It 
is something that they are fighting for, and they consider it a right. 
Yet the veteran, in most instances, is a man who has been drafted 
into the service; he had no choice in the matter, and he should be 
given these benefits just as much as the man who is working on a truck 
hauling supplies on a post is injured by an automobile while working 
for the Washington Tobacco Co. If he gets hurt, he gets paid. 
And here this soldier who is taking the tobacco into the warehouse, 
if he gets hurt, why isn’t what he gets just the same as the man who 
was on the truck? 
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Now, | believe it was General Devereux who referred to attorney's 
fees. The bar, of course, does not like any limitations put on them, 
Just recently it was my privilege to testify in the Armed Services 
Committee of the House on the bill with reference to the Disability 
Review Board where there was a flat limitation placed upon fees. I 
understand that the subcommittee has come around to a percentage 
perspective, and I feel that that percentage perspective is a good one. 
I believe that any limitation of fees should be materially restricted as 
to any future benefits which the men may get as the result of their 
limitation. After all, he is the man who is injured. It should be 
sufficiently substantial out of any lump sum which he may get, be- 
cause your bill, as it is presently worded, relates back to 6 vears’ 
benefits. 

Mr. Evins. Could you tell the committee just what the situation is 
with respect to the legislation that you testified about a minute ago? 

Mr. Kina. I'm sorry, the subeommittee has not made a report vet, 
and anything that | know about it was obtained in confidence and | 
wouldn't want to refer to it. 

Mr. Evins. 1 didn’t mean that. 

Mr. King. Lunderstand. But that is the Disability Review Board. 
And they have attempted to broaden the provisions of the right of 
people to a review of their disability cases by the Disability Review 
Board. That is a strictly service board. There was in that bill a 
restriction against judicial review, a provision similar to that which is 
presently affecting the Veterans’ Administration that the decision 
shall be final and binding on all agencies and courts. And that pro- 
vision, with reference to the courts, I feel certain is going to be elimi- 
nated at least to permit judicial review with reference to the points of 
law involved in the case. 

Mr. Evins. Disability retirement applying to both officers and 
enlisted men? 

Mr. King. Yes, sir. That is now applicable. However, as to the 
lower grade enlisted men, they get much more substantial benefits 
under the Veterans’ Administration proceedings because retirement 
benefits are predicated upon a percentage of the pay which the 
enlisted man would receive, whereas the Veterans’ Administration 
is flat across the board, which is a very desirable feature. 

Mr. Evins. What is the statute of limitations with respect to 
insurance claims? That is the amount of fee allowed and authorized 
on insurance cases. 

Mr. King. Ten percent. That is the maximum. 

Mr. Devereux. Do you feel that 10 percent is a proper limitation? 

Mr. King. General Devereux, | think it depends on the base 
that vou are using for fixing the LO percent. If you were going to 
fix 10 percent as vou do on a life policy under the old insurance, it 
would be 10 percent of a $10,000 policy, or $1,000, whereas what 
this man would get as veterans’ benefits could well exceed the $10,000, 
and he would have to pay it over a long period of time. The Vet- 
erans’ Administration couldn't pay it to him in advance, and the 
average lawyer doesn’t want to take out of a man’s check for, say, 
$60 a month, $6 a month. 

I feel personally that there should be a determination of that at a 
maximum prospective benefit of 2 or 5 or 4 or 5 vears, some very 
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limited period, and it be payable out of the man’s lump sum simply 
because there should be an end to this lawyer and client constantly 
dealing with each other and maybe putting bad ideas in each other’s 
heads— maybe hunting up more business. Who ean tell? 

But there should be a limitation in that way—10 percent of the 
lump sum, 15 percent, and forget the whole kit and caboodle of it 
from then on. 

Congress has consistently put a limitation of 10 percent on claims. 
There is no use of me or anyone else advocating something different 
because it wouldn't be practical to do it. I don’t think the Congress 
would approve it. But lawyers are not too hard to get along with. 

Of course, they are limited to charging 10 percent at the present 
time. They have to be admitted over there, and vou see a tremendous 
service rendered by the veterans’ organizations; you see very few 
lawyers who are there, and the reason for it is perfectly obvious. 

Mr. Evins. Is it vour feeling, Colonel King, that if the review is 
authorized, it should be by access to the courts rather than a separate 
and independent board or ageney or commission separate and apart 
from the Veterans’ Administration? 

Mr. Kina. I believe, if it please the committee, that a separate 
court would be more practical, because they would become more 
familiar with the situation and the rules and the regulations of the 
Veterans’ Administration. It would be a terrible burden on the 
average district court to try to absorb all of those rules and regulations. 

Mr. Evins. Well, vou would have difficulty there. Perhaps some 
veteran in Texas or Tennessee would be inconvenienced, whereas a 
district court out there would give him ready access. 

Mr. Kine. That is too true. And yet, would that court in Texas 
have the opportunity to fully appreciate the problem presented in a 
particular case? That is why, in my opinion, the Court of Military 
Appeals is a very desirable thing. They have to come here from all 
over the world. But they should be given the right to have a hearing 
in these other places. Let it be a circuit court, ride the circuit and 
go various places and, if necessary, send up the hearings or send a 
commissioner out to take any testimony or to hear arguments and the 
filing of briefs. 

Mr. Rocers. It’s like the FCC or the ICC. 

Mr. Kine. That is correct. 

Mr. Evins. Fundamentally, you think it is wrong in our system 
not to provide access to the courts or judicial review for veterans 
when it is provided to officers, aliens, and everyone else in our concept 
of government except to an honorably discharged veteran. 

Mr. Kina. I feel very strongly about that. 1 think the man ought 
to have one last crack at a fair deal, and let him know that is it and 
it is separate and apart from the Administration. And believe me, 
it is said without any feeling that anyone in the Veterans’ Administra- 
tion isn’t trying to do the best job possible. I believe they are. I 
know too many of them. 

Mr. Evins. Thank you, Colonel King. 1 believe the bell has rung 
and the House is about to meet. Without objection I will insert at 
this point certain information received on this question. If there is 
no further business, we still stand adjourned 
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DEPARTMENT OF JUSTICE, 
Washington, May 13, 1952. 
Hon. J. E. RANKIN, 
House of Representatives, 
Washington, D.C. 

My Dear Mr. Concressman: Further reference is made to your letter of 
May 6, 1952, addressed to the Solicitor General, which has been referred to 
me for further reply, wherein you request that vour committee be furnished 
information as to the number and disposition of cases which the Department 
defended or otherwise handled involving suits under the United States Govern- 
ment Life Insurance Act, the National Service Life Insurance Act, and the War 
Risk Insuranee Act during the past 5 years. 

Pursuant to your request, there are attached charts showing the number of 
cases handled by the Department and the disposition thereof for each of the 
fiscal vears 1947 to the present time. Should additional information be desired, 
I shall be pleased to have you call upon me. 

Sincerely yours, 
Houmes BaupripGe, 
Assistant Attorney General. 


(’, S. Gevernment life, yearly renewable term and national service life insurance 
cases handled by the Department cf Justice 


FISCAL YEAR 1947 
Cases pending July 1, 1946: 


On U. 8. Government life and yearly renewable term insurance contracts 172 
On national service life insurance. - 68 
Total_. Lines a. ok mae? ‘ E 240 
Cases filed during fiscal year 1947: 
U. 8. Government life and yearly renewable term insurance ‘ 24 
National service life insurance - - : 132 
Total 156 


Cases disposed of during fiscal year 1947 


| For | For By 
| plain- | Depart- compro- 





tif? | ment | mise 
; =~ ee ee) ee Py aor Tee 
| | 
U. 8. Government life and yearly sanamatte term insurance ..........| 5 | 33 | 8 
Nations service life insurance FE RE PIES I PE ‘ 148 Be tuscase 
Total... siohtinpacblamnan sadhana ae ee ee 8 108 
Pending June 30, 1947 
U. 5. Government life and yearly renewable term insurance_..................... 150 
National service life insurance...............-.---.- 138 
Total ee ee ee a 288 


! 4#7 suits on national service life insurance were cases in which the Government admitted liability but 
the controversy was between alleged beneficiaries each of whom claimed to be the designated beneficiary. 
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U. S. Government life, yearly renewable term and national service life insurance 
cases handled by the Department of J ustice—Continued 


FISCAL YEAR 1948 
Pending July 1, 1947: 














United States Government life and mae renewable term insurance...................... 150 
SER IIE EN DALES AEE IED Soi BALA OEE 138 
ee RE een a EN ER ae A ee ee suisieduaibia 288 
Filed during year: 
United States Government life and yearly renewable term insurance.....................- 18 
EEE EEE aaeiale 212 
ee 230 
Disposed of bed courts during year: 
. For By 
b ad _| Gov- | com- 
I uf, ern- pro- 
ment | mise 
United States Government life and yearly renewable term insurance. - 15 23 13 
National surviee life MBUFOMROS. . . . .. ccccccccncccccccen ees. nnccceses -| 1103 27 ae 
» Ee Se PN ene OTe Oe Se ene DOE ee 118 SO 13. «181 
Pending oi at end of year: 
United States Government life and yearly renewable term insurance._.._....- Rs 
Bee Ge See Ge CIR 5 6 cccncnnkncddtccdddnmicnavestinntentcbbnines = Rec 220 
Total....... sian eet Schaal taeda icaemabibabel ‘ieicheeaemeapateda . < 337 


199 of these suits were cases in which the Government admitted liability but the controversy was 
between alleged beneficiaries each of whom claimed to be the designated beneficiary 


FISCAL YEAR 1949 
raat July 1, 1948: 


. Government life and yearly renewable term insurance-.-._--- - , » az 
National service life insurance _- 220 
/ Total. ‘ = a 437 
Filed during year: 
U.S. Government life and yearly renewable term insurance... _...-- : 16 
National service life insurance. _.....__- 195 
Total. 11 
Disposed of during year: 
For 
| For Gov- By 
plain - n- com- 
tiff ment promise 
U. S. Government life and yearly renewable term insurance. --...---- 15 a4 6 
National] service life insurance _- 1124 26 
a a : , 7 139 50 6 195 
Pending close of year: 
U. 8. Government life and wd renewable term insurance SS 
National service life insurance - : 265 
, a os Pe Eee ESS OE 353 


1114 of these suits were cases in which ¢ the Government admitted liability but the controversy was be- 
tween alleged beneficiaries each of whom claimed to be the designated beneficiary 
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U.S. Government life, yearly renewable term and national service life insurance 








cases handled by the Department of Justice—Continued 


FISCAL YEAR 1950 
Pending July 1, 1949 
U.s 


. 8. Government life and yearly renewable term insurance aS 
National service life insurance 285 
Total 353 
Filed during fiscal year 
1, 8. Government life and yearly renewable term insuranc: » 
National service life insurance 4 
Total ial 34 
Disposed of during fiscal year 
For For By 
plain- (iov- com 
tiff ice _ 
tment mise 
U. 8. Government life and yearly renewable term insurance 12 10 3 
National service lifo insurance HA 138 7 
Total . i” i; H aK) 
Pending close of year 
’, 8. Government life and yearly renewable term insurance SS 
National service life insuranee 304 
Total ‘87 


1 14 of these suits were cases in which the Government admitted liability but the controversy was 


between alleged beneficiaries each of whom claimed to be the designated beneficiary 


FISCAL YEAR 1951 
Pending July 1, 1950 
U.s 


S. Government life and yearly renewable term tnsurance 


2 


National service life insurance 304 
Total. . 87 
Filed during fiscal year: 
'. 8. Government life and yearly renewable term insurance 8 
National service life insurance 217 
Total - ‘ 225 
Disposed of during fiscal year 
For plain- For Gov- By com- 
tif? ernment promise 
U. 8S. Government life and yearly renewable term 
insurance ee ‘ ‘ 8 ; ; 
National service life insurance Gad 1126 Mt) 
Total ° i 14 49 186 
Pending close of year 
U.S. Government life and yearly renewable term insurance 77 
National service life insurance MY 
Potal 4 


180 of these suit 
alleged beneficiaries each of whom claimed to be the designated beneficiary. 


were cases in which the Government admitted liability but the controversy was between 
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1’, S. Government life, yearly renewable term and national service life insurance 
cases handled by the Department of Justice—Continued 


FISCAL YEAR 1952 
Pending, July 1, 1951 


U. 5. Government life and yearly renewable term insurance 77 
National service life insurance 349 
“otal 426 
Filed during fiscal year 
U.S. Government life and yearly renewable term insurance 7 
National service life insurance 177 
Total is4 


Disposed of during fiscal vear 


For For By 
plain- Govern- compro- 
til ment mise 
U.S. Government life and yearly renewable term insurance 2 7 2 
National service life insurance 140 42 
Potal 142 49 2 19 
Pending close of year 
U. 5. Government life and yearly renewable term insurance 73 
National service life insurance S44 
Total 417 


' 68 of these suits were cases in which the Government admitted liability but the controversy was between 
alleged beneficiaries each of whom claimed to be the designated beneficiary 

NoOTE.—1,480 cases were considered during the period covered and 1,073 have been disposed of, with 417 
remaining for disposition 


Excerpts From Lerrer oF ComMprroLLeR GENERAL, May 12, 1952 


In my letter of April 8, 1952, concerning a proposal for inclusion in a come 
mittee draft of a bill drawn along the lines of H. R. 6895 of a | rovision for inde- 
pendent audit and review by the General Accounting Office of ciucational assist- 
ance allowance payments designed to cover tuition, books and supplies, as well 
as subsistence, to be paid direetly to veterans, I strongly recommended that such 
provision be retained in the final bill 

I have never urged, and do not now feel required to urge, that pure gratuity 
payments, some of which require administrative discretion such as pensions and 
the like, should necessarily be subjected to review, although that position has 
been advanced in some quarters and is even now under consideration by a sub- 
committee of this committee in connection with the bill H. R. 6777. How- 
ever, IL have always advocated, most strongly, that the granting of decision 
beyond congressional control should be most jealously guarded by the Congress. 
In the present matter, while it might be contended with some merit that a sub- 
sistence allowance, such as is involved under the bill H. R. 5040, might be viewed 
as a pure gratuity to veterans, I can conceive of no earthly reason how it could 
be said or even suggested that the payments under H. R. 6895 could be viewed 
in that light. father, these payments will be in the nature of reimbursements 
to the veterans for certain expenses incurred for educational purposes. 

I would not deny that there may be instances in connection with the consider- 
ation of regulations of doubtful propriety where some delay might be involved. 
However, I can see no reason for any interference with the normal operations of 
the program. Certainly, if such review is afforded the regulations and decisions 
of the Administrator there should be no repetition of the record of the Adminis- 
tration under the existing program. As this committee well knows, that pro- 
gram Was fraught with delays, conflicting decisions, decisions reversing prior 
decisions and having retroactive effect, as well as administrative actions which 
required correction by the Congress. 

To contend that a review by the General Aceounting Office will result in 
innumerable overpayments borders on the ridiculous. I know of no ageney of 
the Government which, in my opinion, has a record of overpayments or question- 
able administrative practices equal to that of the Veterans’ Administration. 
The record of the existing educational program will show overpayments well 
over $50 million 
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The General Accounting Office conducted an extensive survey of the veterans’ 
educational program under the 1944 GI bill of rights, and a report was sub- 
mitted to the Congress last July. The survey disclosed that questionable prac- 
tices existed at approximately 65 percent of the institutions and establishments 
examined, resulting in excessive subsistence allowances to veterans and over- 
payments for tuition, tools, books, and supplies. The report of the House 
Select Committee To Investigate Educational Training and Loan Guaranty Pro- 
grams under the GI bill found even more abuses, both with respect to adminis- 
tration by the Veterans’ Administration and with respect to excessive payments 
to the educational institutions. The Committee on Expenditures of the House 
of Representatives pointed up many deficiencies and questionable administra- 
tive determinations of the Veterans’ Administration in connection with the 
administration of the national service life insurance program. Just last month, 
I sent to the Congress a report of an investigation by the General Accounting 
Office of a series of charges relating to defects in the administration of personnel 
policies, property management, and expenditure of public funds in the Veterans’ 
Administration center located at Fort Snelling, Minn. 

The question of finality of administrative action over payments made by our 
Government has never been more important or more in the public spotlight than 
today. We are all aware of the shocking scandals that are being uncovered 
In practically every case that has been developed you will find a degree of finality 
of action in the department or agency involved. he Bureau of Internal Revenue 
has final authority over income tax matters; the Department of Justice has a 
broad discretionary authority over legal actions both for and against the United 
States. The Commodity Credit Corporation, as a Government corporation, is 
free from the usual laws governing the expenditure of public funds. The record 
speaks for itself as to what has happened in these cases. 

I urge the committee to consider carefully the question of finality over the pay- 
ments to be made under the proposed legislation. I feel strongly that the pur- 
poses of the legislation to not jusify the adoption of the views of the Administrator 
of Veterans’ Affairs. The inclusion of a provision in the bill which would subject 
the payments to be made to the normal review and audit afforded Government 
expenditures would allow the Congress to retain a real measure of control over the 
large expenditures that will be made and cannot help but serve the best interests 
of the veterans and the taxpayers, both of whom have a tremendous stake in 
the program. 





MeMoORANDUM FOR Hon. Jor L. Evins, M. C. 


In connection with your pending bill, H. R. 6777, I am pleased to submit the 
following facts and observations that may be of some helpfulness to your sub- 
committee. 

During the period between October 8, 1940, the date the National Service Life 
Insurance Act be ‘ame effective, and the end of World War II, contracts of national 
service life insurance in excess of 19 million were issued, having a potential liability 
in excess of $120 billion. On July 1, 1946, 68 suits were pending, and since that 
time 1,331 new suits have been filed on contracts of national service life insurance. 
On July 1, 1946, 172 suits were pending on contracts of United States Govern- 
ment (converted) life insurance, and since that time 93 new suits have been filed. 

The majority of the suits brought on contracts of national service life insurance 
(approximately 900) were in cases in which the Government admitted liability 
and the controversy was between individuals claiming to be the designated bene- 
ficiary. In such cases, where there was conflict between alleged designated 
beneficiaries, it was necessary that the Government refuse payment until the 
courts had determined the person or persons to whom payment should be made. 
In the report of pending cases made to Mr. Rankin, we broke down the disposition 
of cases, and this breakdown shows that 347 suits on contracts of national service 
life insurance were cases in which the Government denied any liability. The 
majority of these cases were suits brought by beneficiaries after the death of the 
insured wherein the beneficiary alleged maturity of the contract because of the 
insured’s entitlement to a waiver of premiums during his lifetime as a result of 
continuous total disability. The contract, as you know, provides that premiums 
shall be waived during total disability which has existed for a period of more than 
6 years. 

In its annual report for the fiscal year 1950, the Veterans’ Administration reports 
denials of more than 43,000 claims for the waiver of premiums and states that an 
additional 25,000 were otherwise disposed of without denial (see p. 86, disability 
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claims in the Veterans’ Administration Annual Report for the Fiscal Year 1950). 
This figure represents denials of waiver for disability alone and figures on other 
denials are not available to me. Likewise the figures on deriols for years sub- 
sequent to 1950 are not available to me at the moment, but undc ubtedly they now 
exceed 50,000. Incidentally, only one suit has been brought by a living veteran 
seeking to invoke the waiver provisions of the act. It can readily be seen that the 
number of suits brought upon contracts of insurance are negligible when compared 
to the number of contracts issued and the number of denials thereon. It is a 
reasonable assumption that suits on denials for other benefits would be comparable 
to suits brought upon contracts of insurance. 

Further arguments in support of your bill may be found in sections 705 and 
lla2, title 38, U. S. C. Section 705 provides: ‘‘All decisions rendered by the 
Administrator of Veterans Affairs, under the provisions of sections 701-703, 704, 
706, 707, 715, 716-721 of this title, and sections 30a and 485 of title 5 (U.S. C.), 
or the regulations issued pursuant thereto, shall be final and conclusive upon all 
questions of law and fact and no other official or court of the United States shall 
have jurisdiction to review by mandamus, or otherwise, any such decision.”’ 

This section became law on March 20, 1933, and was prompted, no doubt, by 
reason of the fact that the courts had held that they could, by mandamus, require 
the Administrator to perform certain of his ministerial duties. Even after the 
passage of this act, the courts continued to hold that the Administrator could be 
required, by mandatory action, to perform ministerial duties when his failure to do 
so was arbitrary and capricious. 

Section Lla2 provides: “Notwithstanding any other provision of law except 
as provided in section 445 of this title, as amended, and in section S17 of this 
title [providing for institution of suit in the event of a denial on a contract of 
insurance only], the decision of the Administrator of Veterans’ Affairs on any 
question of law or fact coneerning a claim for benefits or payment under any 
act administered by the Veterans’ Administration shall be final and conclusive, 
and no other official or any court of the United States shall have power or juris- 
diction to review any such decision.” 

After the passage of this act on October 17, 1940, the courts held that they are 
without jurisdiction, even though it might be shown that the action of the Admin- 
istrator was arbitrary and capricious. Regardless of what facts may exist, the 
decision of the Administrator is final, and neither the President nor a Member of 
Congress may question or inquire into such action. 

The tendeney for many vears has been to vest more power in the Administrator 
of Veterans’ Affairs on matters relating to veterans, until now his powers are 
virtually that of a dictator. He possesses powers relating to veterans far bevond 
any even conferred upon the President or Members of Congress who have been 
elected by a vote of the people. There is probably not a single Member of Con- 
gress who has not at some time run up against this insurmountable wall in seeking 
to assist one of his ex-service constituents, and Lam sure that not a single Member 
of Congress who voted to confer these unusual powers realized that he was vir- 
tually being given the power of a dictator over benefits voted for ex-serviecemen. 
There is only one place where relief from this situation may be obtained, and that 
is in the Congress, and [ believe that vour bill will go a long way toward accom- 
plishing this purpose. 

The argument may be made that compensation, pensions, and other benefits 
are purely gratuitous, and the court should not be given jurisdiction to set aside 
administrative determinations as to entitlement or nonentitlement to such 
benefits. It is true that such benefits are gratuitous in their nature, but entitle- 
ment or nonentitlement thereto are certainly questions of fact, and in some 
instances may be questions of law. No one would question the right of a legatee 
under a will to be heard in court should the executor determine that this particular 
legatee was not entitled to receive under the will. Yet, the devise under such 
will is certainly a gratuity the same as benefits provided to veterans by Congress. 
Certainly no court would uphold the statute making the decision of an executor 
of a will final and conclusive and not subject to review. 

The argument might also be made that to permit suit upon a denial of a claim 
for benefits provided by Congress would result in flooding the courts with litigation. 
There is some merit to such a contention, notwithstanding the fact that the 
figures with respect to insurance litigation would indicate otherwise. The 
National Service Life Insurance Act is defective in that, although section 617, 
title 38 U.S. C. confers jurisdiction upon the courts in the event of a denial of the 
claim, it makes applicable with respect thereto the provisions of section 551, 
title 38, U.S. C., which provides: 
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“*  * * Provided, however, That wherever a judgment or decree shall be 
rendered in an action brought pursuant to said section 445 of this title the court, 
as a part of its judgment or decree, shall determine and allow reasonable fees 
for the attorneys of the successful party or parties and apportion same if proper, 
said fees not to exceed 10 per centum of the amount recovered and to be paid by 
the Veterans’ Administration out of the payments to be made under the judgment 
or decree at a rate not exceeding one-tenth of each of such payments until paid. 
Any person who shall, directly or indirectly, solicit, contract, for, charge, or 
receive, or who shall attempt to solicit, contract for, charge, or receive, any fee 
or compensation, except as herein provided, shall be guilty of a misdemeanor, 
and for each and every offense shall be punishable by a fine of not more than 8500 
or by imprisonment at hard labor for not more than 2 years, or by both such fine 
and imprisonment.” 

Since no payn cents are made to a veteran where a judgment is for waiver of 
premiums, attorney's fees are not payable. Thus it may be seen that, although 
the law permits suit to enforce a waiver, veterans are unable to employ counse! 
who will represent them free and they are virtually barred from maintaining : 
suit or enforcement of such waiver. This is the reason only one suit has been 
brought by a living veteran to enforce waiver of premiums, but if the insured has 
died insurance benefits are payable to his beneficiary and attorney's fees are then 
payable. Were it not for this defect of the law, I am reasonably sure that several 
thousand suits to enforce waiver of premiums would have been filed since there 
must have been at least 50,000 denials under this portion of the act. I am of the 
opinion that vour bill is also defective in that it fails to provide for attorneys’ 
fees or the repeal of that portion of section 500 which prohibits direct payment of 
attorneys’ fees by veterans. 

There is no question but that should your bill be passed, an extremely large 
number of suits would be filed and the courts temporarily would be heavily 
burdened. I am of the opinion that a bill along the lines of that proposed by vou 
should by all means be enacted, but I am of the further opinion that jurisdiction 
should not be placed in the United States district courts but in a United States 
Court of Veterans’ Appeals to be established and set up along the lines of the 
Court of Claims, the Tax Court of Appeals, the Customs Court, or Emergence, 
Court of Appeals. There are several reasons why a court of this nature could 
accomplish far more than United States district courts. First, it would save the 
Government millions of dollars over a long period of time. It would avoid the 
necessity of appointing new judges, new assistant United States attorneys, and 
a long-drawn-out expense of trials by jury. Hearing examiners would take and 
reduce the testimony to writing and then submit the matter to the members of 
the court who could then hear oral arguments. To vest jurisdiction in the United 
States district courts would result in a lack of uniformity of decision of the various 
courts even in the same district, whereas there would be complete uniformity in 
decisions by a Court of Veterans’ Appeals if established. 

{From the National Tribune—The Stars and Stripes: May 22, 1952] 


Tue Eprror’s Corner 
Pass THE Evins Bits 


Hearings have been completed in a House Veterans’ Affairs Subcommittee on 
a bill bv Congressman Joe Evins, Tennessee World War II veteran, that would 
permit judicial review of claims which are turned down by the Veterans’ Admin- 
istration after veterans have exhausted all existing claims procedure. There is 
every reason in the world for such legislation as is presented in H. R. 6777. 

This newspaper wishes to go on record as believing that in most instances VA 
claims with reasonable merit receive appropriate attention and that they are gen- 
erally approved if allowable within the framework of the laws and applicable regu- 
lations, and it wishes to go along in objecting to High-Court decisions that benefits 
accorded by the statutes are in the nature of gratuities which, once granted by 
the Congress, can be denied by that body. Regardless of legal reasoning, we 
believe that not only service-connected disability compensation but also disability 
pensions are “rights”? earned by service and by service injuries or diseases, and 
we think that such a statement should be written into the law. However, there 
are other considerations that warrant the enactment of the Evins bill which are 
the more actual bases for approval. 

Irrespective of the contentions of some experts, the fault goes back to the 1933 
Economy Act, section 5 of which provides that, with the exception of claims actions 
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on insurance policies that are in the nature of contracts and, therefore, reviewable 
by the courts, all decisions rendered by the Veterans’ Administrator shall be final 
and conclusive as to law and fact and that no other official or court shall have 
jurisdiction to review any finding by mandamus or otherwise. Written in a time 
of hysteria and, to be accurate, principally for the purpose of saving money for 
the Government, that provision of law would be repealed by the Evins proposal, 
and it should be if claimants are to have their legal rights preserved as the Con- 
stitution of our country contemplates. That alone should be argument enough, 
but the case goes further than that for the reason that such a provision has led 
undoubtedly to abuses in the VA with which a veteran claimant cannot possibly 
cope. 

Most findings by the VA are a matter of medical or legal opinion. Lawyers 
and physicians cannot only differ on fact but also, like all of the rest of us, includ- 
ing Veterans’ Administration personnel, can for almost any reason entertain 
prejudices which can result in unfavorable findings regardless of the merits of an 
individual claim. Unquestionably, this has happened on numerous occasions. 
Doctors have differed; lawvers have disagreed and laymen have decided cases 
according to their own lights with the veteran having no recourse because he 
cannot plead the facts before a court of law. It is conceivable, indeed, that a 
personal prejudice held against an individual by a contact officer who has had a 
bad night could deny a claim through its manner of preparation and presentation. 
Of course, this is an unlikely happening, but it could come about. 

It is true that all initial denied claims can be appealed from boards of original 
jurisdiction to boards of appeal made up of so-called experts and professional 
men, and further to the Veterans’ Administrator himself. However, we have had 
sufficient personal experience to know that even in cases where every member of a 
central appeals board has agreed with the representative of an appealing veteran 
the consultant group which writes up the findings in a back room has reversed 
the thinking of the appeals group and they have signed a decision that meant 
final disallowal. This, too, may be unusual, but it has happened, and admin- 
istrative appeals are almost invariably futile. 

Such argument could be carried on without end, and we know that there are 
those within the VA who will disagree violently with us. jut we know also there 
are those who will not disagree. We also recognize the arguments that passage 
of the Evins measure could result in court-clogging, but that does not alter the 
fact that courts are set up in our land to assure justice and that injustice prevails 
when people are denied the right to appear before them. Certainly necessary 
safeguards can be written into H. R. 6777 and vet permit a war veteran to enjoy 
his constitutional rights. We do not yet live in a police state—or do we? 


(Whereupen, at 11:55 a. m. the subcommittee was adjourned. ) 


x 





